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DOCKET NO. CV-09-6001607-S 

LYME LAND CONSERVATION 

TRUST, INC. ET AL 

vs. 

BEVERLY PLATNER 

SUPERIOR COURT 

JUDICIAL DISTRICT 

OF NEW LONDON 

MARCH 23, 2015 

DEFENDANT'S OBJECTIONS TO PLAINTIFF'S CLAIMS FOR 

ATTORNEY'S FEES 

The Defendant, Beverly Platner, hereby raises the following objections to the 

Plaintiff's claims for attorney's fees (NOTE: As of the date and time of the 

filing of this Objection, the only Affidavit of Attorney's Fees filed in this 

matter was that of the firm of Waller, Smith & Palmer. The Defendant 

reserves the right to object to any additional claims that may be filed in any 

later filed affidavits): 

I. The claims for reimbursement for Waller, Smith & Palmer fees 

contain expenditures for time spent, not on the enforcement of the 

Declaration of Restrictive Covenants, but on the Plaintiff's litigation 

against the Town of Lyme Inland Wetlands Commission, and the 
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Plaintiff's defense of a defamation claim. It is unreasonable for the 

Plaintiff to charge the Defendant in this matter for this other 

completely separate litigation. Exhibit A attached hereto itemizes the 

expenses \inreasonably charged to the Defendant. 

2. The claims for reimbursement for Waller, Smith & Palmer fees 

contain expenditures for time spent from November 2009 until 

October 13, 2010 on the prosecution of a withdrawn claim for 

declaratory judgement, not an enforcement action. By its own 

evidentiary admission in that complaint for declaratory judgment, the 

Plaintiff urged the court that there was "substantial uncertainty oflegal 

relations requiring judicial determination" before the Plaintiff could 

enforce its rights under the Declaration.( The Plaintiff also admitted 

in its operative December 26, 2013 answer to the Defendant's 

counterclaim for Declaratory Judgment that there exists" a substantial 

uncertainty oflegal relations requiringjudicial determination," which 

admission, as part of the operative answer, is considered a judicial 

admission. Answer to Second Count of Counterclaim, Paragraph 4a 

and 4b) It is unreasonable to charge the Defendant with expenses to 
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prosecute a claim that was not enforcement action. Exhibit B attached 

hereto itemizes the expenses that are unreasonably charged to the 

Defendant. 

3. Attorney John Pritchard appeared pro hac vice in this matter on 

October 30, 2012. The firm Winthrop, Shaw has no appearance in this 

matter. It is unreasonable to charge the Defendant with paralegal and 

other expenses incun·ed by the non-appearing firm of Winthrop, Shaw. 

Exhibit C attached hereto itemizes expenses unreasonably charged by 

Winthrop Shaw to the Defendant. 

4. Attorney Timothy Russo appeared pro hac vice in this matter on 

March 3, 2015. It is unreasonable to charge the Defendant with fees 

associated with this attorney for services performed for Winthrop 

Shaw before Attorney Russo's admittance to practice in Connecticut. 

Specifically, the Defendant is being charged for Attorney Russo's fees 

incun-ed in familiarizing himself with the facts and law in this matter 

and also for attending a Florida deposition where it was not agreed 

that he would attend and before the Defendant was made aware of 

Winthrop Shaw's unauthorized participation in this matter. It is also 
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unreasonable to charge the Defendant with fees associated with this 

attorney's travel to New London and from New York and for this 

attorney's time spent familiarizing himself and Attorney Pritchard with 

Connecticut law. Exhibit D attached hereto itemizes expenses 

unreasonably charged by Winthrop Shaw to the Defendant. 

5. Hours and fees spent supporting Attorneys Pritchard and Russo's pro 

hac vice motions and simply acting as local counsel when Attorney 

Pritchard was lead counsel should not reasonably be charged to the 

Defendant. These expenses would not have been necessary had 

Plaintiff simply retained local counsel with experience in land use and 

Connecticut contract law. New York counsel did not represent at any 

time that they had specialized skill or knowledge that was not 

available from Waller Smith & Palmer. Exhibit E attached hereto 

itemizes expenses unreasonably charged to the Defendant. 

6. It is umeasonable to charge the Defendant with attorney's fees that 

have obviously been increased after the close of trial. The invoices of 

Waller Smith & Palmer from October 2009 until December 2012 were 

produced monthly and contemporaneously with the services rendered. 
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The hourly rate shown on those invoices ranged from $185.00 to 

$225.00 per hour. The final invoice of Waller Smith & Palmer was 

dated March 17, 2015, after the close of the trial and after the decision 

rendered by the court, and this invoice purports to cover the period 

from December 2012 until March 12, 2015 totalling $149,093.75. 

The houdy rate charged on that invoice was changed to $350.00 per 

hour. The Rules of Professional Conduct at Section 1.5(b) provides 

that the scope ofrepresentation, the basis, or rate of the fee and 

expenses for which the client will be responsible shall be 

communicated to the client in writing before or within a reasonable 

time after commencing the representation, except when the lawyer will 

be charging a regularly represented client on the same basis or rate. 

Exhibit F attached hereto itemizes expenses unreasonably charged to 

the Defendant. 

7. Plaintiff's decision on October 30, 2012, to engage as its lead counsel, 

its own Board President, Attorney John Pritchard, was made based on 

the representation that Attorney Pritchard would provide pro bono 

services, with Waller, Smith & Palmer as his sponsoring firm. At 
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some undetermined later date, Attorney Pritchard, who was not 

admitted to practice in Connecticut, decided he needed the assistance 

of more New York resources. Sometime even later undetermined date, 

he decided that he would indeed charge the Defendant for his services, 

together with the charges for services of local counsel who was 

required to supervise him. This series of decisions, influenced by lead 

counsel, as the President of the Board of Directors of the Plaintiff has 

now resulted in the Plaintiff's claim of a combined rate of $975.00 per 

hour for the services of all three counsel. 

LAW AND ARGUMENT 

The "American rule" provides that each party to litigation bears its 

attorney's fees and expenses and those fees are not shifted to the losing party 

absent contractual or statutory authority. Section 3.6 of the Declaration of 

Restrictive Covenants provides that the obligation to reimburse reasonable 

attorney's fees is limited to an action enforcing the covenants. Thus it is 

unreasonable for the Plaintiff to include fees associated with the non-
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enforcement claims in its claims for reimbursement. These claims include 

fees associated with the declaratory judgment that was filed and later 

withdrawn by the Plaintiff, the defamation action between the parties and 

other individuals not parties hereto, and administrative proceedings before the 

inland wetlands agency and appeals thereto, also withdrawn. The 

requirements of Connecticut General Statutes Section 52~560a(c) provide the 

same basis for finding reasonable attorney's fees. Aggregating and 

accumulating fees which were not part of the court enforcement action is 

authorized by neither the Declaration or the relevant statute. 

The amount of attorney's fees to be awarded lies within the discretion of 

the trial court. When exercising this discretion, the court makes its 

determination while considering the eight factors set forth under Rule 1.5(a) 

of the Rules of Professional Conduct. Schoonmaker vs. Lawrence, 265 Conn. 

210. 259 (2003). Two of these listed factors are a) whether the fee is fixed or 

whether counsel shared in the risk inherent in litigation by entering into a 

contingent fee agreement; and b) the fee customarily charged in the locality 

for similar legal services. It is the party that is claiming attorney's fees that 

has the burden of proving reasonableness and applicability of the requested 
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fees by appropriate evidentiary showing. Smith vs Snyder, 267 Conn. 456, 

471-72 (2004) 

Attorney John Pritchard appeared in this matter pro hac vice on October 30, 

2012. In both of the statements in his motion, twice, it was represented to the 

court and to opposing counsel that Attorney Pritchard was to "efficiently and 

effectively represent" the Plaintiff on a pro bono basis. However, Mr. 

Pritchard's period of pro bono did not last even one month after his 

admittance, since his billing on this matter began at December 6, 2012. Over 

Defendant's objection, Attorney Pritchard later supported another New York 

attorney's pro hac vice motion at the start of trial claiming that he needed 

assistance from the New York law firm from which he had "retired", 

assistance that apparently no one from his local sponsoring firm could 

provide. Attorney Pritchard and his sponsoring firm now present the 

Defendant with claims of necessary attorney's fees equal to $975.00 per hour 

for hours spent before and at trial supporting Attorney Pritchard ($350 each 

for Attomeys Pritchard and Collins, and $275 for Attorney Russo). In 

addition, on the first day of trial, Attorney Pritchard represented to the court 

that his engagement was changed and now was a "contingent" fee 
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arrangement, meaning that the Plaintiff would have no responsibility for 

paying Attorney Pritchard's attorney's fees, and that only "Mrs. Platner" 

would be made responsible for his fees. Trial Transcript Page 53, March 

3, 2015. Exhibit G. 

One of the material facts omitted from the October 30, 2012 pro hac vice 

motion filed on behalf of Attomey Pritchard was that Attorney Pritchard was 

in 2012, and is currently the President of the Board of Directors, and was 

therefore influential in his own "hiring" as counsel in this matter, and the 

decision to change from pro bono to contingent fee represe11tation. 

The Defendant objects to the charging of$975.00 per hour as a reasonable 

and necessary attorney's fee in the prosecution of this matter. This rate is not 

the rate customarily charged in New London County for similar civil 

litigation. In support of this objection, the Defendant attaches as Exhibit H 

the affidavit of Attomey Ralph Monaco, Partner of the firm of Conway & 

Londregan of New London. 

For the foregoing reasons, the Defendant objects to the claims of attorney's 

fees submitted by the Plaintiff. 
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THE DEFENDANT, BEYERL Y PLATNER 

BY:s/s Santa Mendoza 

Santa Mendoza Attorney at Law 
111 Huntington Street 
New London, CT 06320 
(860) 447-3994 

CERTIFICATION 
I hereby certify that a copy of the foregoing, together with all exhibits and 

attachments thereto, was served by U.S. mail on March 23, 2015 to the 
following counsel of record: 

Waller Smith Palmer 
52 Eugene ONeill Drive 
New London, CT 06320 

Pro Hae Vice: John Pritchard 
1540 Broadway 
New York, New York 100345 

George C. Jepsen 
Attorney General 
55 Elm Street 
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P.O. Box 120 
Hartford, CT 06141 

Gary WiIIiam Hawes AAG 
AG Special Litigation 2ru1 Floor 
55 Elm Street 
P.O. Box 120 
Hartford, CT 06141 

John R. Lambert 
25 Trumbull Place 
North Haven, CT 06473 

Janet P. Brooks 
1224 Mill Street 
Building B Suite 212 
East Berlin, CT 06023 

ORDER 

S/S Santa Mendoza 

The foregoing objection having been presented to the Court is hereby ordered 

SUSTAINED/ OVERRULED 

JUDGE 
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DOCKET NO: KNLCV09600 I 607S 

LYME LAND CONSERVATI 

ORDER 419136 
SUPERIOR COURT 

V. 
JUDICIAL DISTRICT OF NOR WJCH/NEW 
LONDON 

PLATNER, BEYERL YET AL 

ORDER 

ORDER REGARDING: 

AT NEW LONDON 

6/9/2011 

l 0/13/l O l J l .00 REQUEST TO AMEND COMPLAINT/AMENDMENT 

Judicial Notice (JDNO) was sent regarding this order. 

The foregoing, having been considered by the Court, is hereby: 

ORDER:GRANTED 

Per P.B. 1-8, although the plaintiff has failed to comply strictly with the requirments of the Practice 
Book, nonetheless the court finds the granting of this motion will advance justice and will not cause 
substantial prejudice or injustice to the defendant. The granting of the motion will allow the parties to 
move forward toward a resolution of their disputes on the merits. 

KNLCV096001607S 6/9/201 l 

419136 

Judge: EMMET COSGROVE 
Processed by: Gail Friswell 
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Invoice Date 

2/9/2010 

3/30/2010 

5/17/2010 

6/10/2010 

10/14/2010 

11/17/2010 

12/15/2010 

1/20/2011 

EXHIBIT A 

AMOUNT CHARGED 

12.5 hrs $2,327.00 

14.2 hrs $3,138.00 

700.00 

10.25 hrs $1,896.00 

REASON 

Platner Inland 
Wetlands 
Application 
Platner Inland 
Wetlands 
Application 
Platner Inland 
Wetlands 
Application 
Engineer Fee 
Inland Wetlands 
Appeal filed 

(appeal subsequently withdrawn) 

5.70 hrs $1,128.00 Inland Wetlands 
Appeal filed 

(appeal subsequently withdrawn) 
$551.00 Costs of Inland 

Wetlands Appeal 
{appeal subsequently withdrawn) 

3.10 hrs $ 698.00 Inland Wetlands 
Appeal-Motion 
To Stay 

{appeal subsequently withdrawn) 
3.90 hrs $ 877.50 Defamation case 

$ 1,530.00 Defamation case 

$ 720.00 Withdrawal of 
Inland Wetlands 
Appeal 

2.20 hrs $ 495.00 Defamation 
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2/14/2011 

3/14/2011 

2/16/2012 

7/16/2012 
8/7/2012 
12/10/2012 

12/17/2012 

5/31/2013 
6/28/2013 
7/10/2013 

SEPARATE LITIGATION CLAIMS: 

DATE OF INVOICE 

9/22/2009 
10/8/2009 
11/5/2009 
12/8/2009 
1/21/2010 
2/9/2010 
3/30/2010 

10.25 hrs 
4.20 hrs 

$ 887.50 

.80hrs $ 225.00 

2 hrs $ 400.00 

9.40 hrs $1,786.00 
$1,156.25 

487.00 

$1,155.00 

$1,750.00 
$1,505 .00 
$1,120.00 

$24,532.25 

EXHIBITS 

AMOUNT 

$4,777.23 
$4,391.25 
$4,435.61 
$ 962.00 
$ 545.75 
$1,906.50 
$ 928.20 

Withdrawal IWC 

Defamation 

Defamation 

Defamation 
Defamation 
Defamation 

Defamation 
Consolidation 
Defamation settle 
Defamation settle 
Defamation settle 

TOTAL RE: WITHDRAWN DECLARATORY JUDGEMENT: $17,946.54 
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EXHIBIT C 

Winthrop Shaw claim for services of "D. Babbott-Klein" 41.10 hours: $6,165.00 

EXHIBIT D 

RUSSO TIME ENTRIES REASON AMOUNT 

7/14/2014 REVIEW FILE $1053.50 
7/15/2014 REVIEW FILE $ 710.50 
10/6/2014 RESEARCH CT LAW $ 931.00 
10/7/2014 RESEARCH CT LAW $ 931.00 
10/13/2014 RESEARCH CT LAW $ 637.00 
10/14/2014 RESEARCH US LAW $ 784.00 
10/15/2014 RESEARCH DISCUSS $465.50 
10/16/2014 RESEARCH CT STATUTE $ 612.50 
10/22/2014 CALL EXPERT W /JP $196.00 
10/24/2014 REVIEW BRANSE $ 122.50 
11/10/2014 RESEARCH CT LAW $ 686.00 
11/13/2014 TALK TO JP $ 122.50 
11/26/2014 RESEARCH CT LAW $ 588.00 
12/3/2014 MOTION FOR SJ $ 882.00 
01/5/2015 TALK TO JP $ 98.00 
01/6/2015 CORRESPONDENCE $ 367.50 
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01/8/2015 RESEARCH DEFENSES $1078.00 
01/12/2015 TALK TO JP $ 98.00 
01/14/2015 LOGISTICS $ 98.00 

01/24/2015 REVIEW DEPOSITION $ 637.00 
01/25/2015 TALK TO KLEIN $ 73.50 

01/26/2015 RESEARCH CT LAW 
DECEPTIVE TRADE $ 294.00 

01/29/2015 REVIEW DEPOSITION $833.00 
01/30/2015 RESEARCH CT LAW $637.00 

01/31/2015 RESEARCH CT LAW 

MOTION IN LJMINE $759.50 

2/01/2015 RESEARCH CT LAW $ 98.00 

2/04/2015 RESEARCH CT LAW $514.50 

2/5/2015 MOTION IN LIMINE $637.00 

2/10/2015 BRIEF WRITING $1,494.50 

2/112015 RESEARCH IWC LAW $ 612.50 

2/12/2015 BRIEF WRITING 
REVIEW DEPOSITIONS $1,323.00 

2/14/2015 REVISE BRIEF $ 318.50 

2/18/2015 ATTEND DEPOSITION $2,082.50 
2/20/2015 REVISE BRIEF 

MOTION IN UMINE $1,543.50 

2/21/2015 MOTION IN UMINE $ 931.00 

2/25/2015 CORRESPONDENCE $1,617.00 

2/27/2015 REVISE BRIEF 
REVIEW DEPOSITION $2,254.00 

2/28/2015 REVISE MOTIONS $1,421.00 
REVIEW STAN DART 

3/01/2015 TRAVEL $ 833.00 

3/01/2015 REVIEW DEF. BRIEF $1,176.00 

OUTLINES 

3/02/2015 OUTLINES AND LOGISTICES $1.151.50 

3/6/2015 TRAVEL $ 931.00 

TOTAL WINTHROP SHAW/ PRE ADMITTANCE CHARGES: $32,634.00 
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EXHIBITE 

CHARGES IN SUPPORT OF THE PRO HAC VICE MOTION: 

10/17/2012 $885.00 

SPONSORING ATTENDANCE WITH ATTORNEY PRITCHARD 

11/22/2013 

2/20/2014 

10/18/2014 

12/09/2014 

2/20/2015 

$2i800.00 NOVAK DEPOSITION 

$2,800.00 BEVERLY PLATNER DEPOSITION 

$2,450.00 TH ROCK MORTON DEPOSITION 

$ 700.00 TERWILLJGER DEPOSITION 

$ 910.00 MOTION TO ADMIT RUSSO PRO HAC VICE 

TOTAL SUPPORT OF PRO HAC VICE: $10,545.00 

A213e 



EXHIBIT F 

ATIORNEY COLLINS HOURS PER WSP INVOICE DATED MARCH 17, 2015 

388.50 HOURS @ 350.00 = $135,975.00 

388.50 HOURS @ 250.00 = 97,125.00 

DIFFERENTIAL NOW CHARGED TO THE DEFENDANT: $38,850.00 
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VOI,~1/;_ PACRi:i.Q~ . 
GECLARATrON OF RESTRICTIVE COVENA~TS 

rnts lS A 01:CU\RJ\TION of restriettve eovenants mad~ by PAUL a •. 

SELDEN, of l!ew Yark, 1!1111 Yori:. {hereinafter reforr~d to as th11 "Grantor"), 

1n favor of, and enfo;e.,~ble bY, ~he lYMll COHSERVATl~~ TRUST, of Lyme, 

Connectic;vt }hereinafter referred to as the "Grantee"), in which the 

Grantor st1pu1ates as fo1lows: 

~ A, The Grantor is tl1e owner of a· certain tract ~( rea1 estate 
more particula]:lY described 1n Exhibit "A" appended. hereto;. 

B, The Grantor desires to Impose certain conservation 
restrictions upon·certain portions of said lan~, which portions are 
delineated and designatod as "Area 'B' Restricted Area" upon a certain map 
entitled "Land:of Pavl Selden Lyme, Ct." dated /.l~y 22, 1901 and prepared 
by Richard W, Gates, Land Surveyo, (wllich portions ar-i hereinaftfr roferrnd 
to as the 111'rote1:ted l\rl!as"J, for the beni,fit of !:Im (Irantet1 nod its 
.suci:essors and asslgns; and 

c. The Grani:or further desires to 9rant to and confer upon the 
Grantee the power aml. right to enforce said restrictions, 

/HM, THEREFORE, the Grantor, for hims111f and hh heirs and 

assigns, liereby dej:1ares that tlle Protected Area~ a1·e, .ind shal I Un, held 

and conveyed by him upon and subject to the restrfctfons 111ireinafte1• set 

forth, 

[, 
RESTRICTIONS 

L 1, tto building, sign, outdoor advert.ising display, mobile 
home, utility pole or othnr temporar:, or per~iunent structure will be. 
constructed, placed or permitted to N!main upon th~ Pi·otected Aren~. 

1.2, rlo sail, loam, peat, sand, gravlfl, rock or otlter mineral· 
substance, rtfuse, tr11sh, veh'lclt b(ldies or parts, rubt.ish, debris, junk, 
or other waste material wi11 be pluced, stored or permitted to re,nain· 
thereon. • 

1 ;;i. tlo sail, loam, ~iat, sand, !irt>Vei, rock, mlnera1 subzhnco 
OJ' other earth product or material shall be c,xc:avated or rell!Ovud therefrom. 

1 ,4, Ila trees,· grasse$ o,• other vegetation thereon sha11 be 
cleared or otherwise destroyed. 
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· 1.5, llo. activities or uses shall be conllucted therean·wbfch are 
detrfmenta.1 to drainage, flood control, wtter conservation, erosi!Ul · 

-control,·~oil ca~~eryat1on, fish and wildlife or habitat preservation. 

· l ,Ii, No snowmobiles, dune buggfes, motorcycles, all •terrain 
vehicles or other vehfcles of any kind shall be operated theraon. · 

· 1.7. Except as may otl1erwfse be necessary or appropriate, as: 
· detenn1ned by the Grantee, tQ. carry out benefictal ind se1ect1ve • 
mm•corrmen;iol forestry practfces, all woodland thereon shall hi! kept in a 
state .if natural wflderlll!ss. . 

I.a. Ho bunting (as dist1ngufshed, in the opinfon of the 
Grantee, from ecologically necessal"Y or appropr1ate practfces of anfmal 
P'?Pttlatfon control) shall be carried on thll'reon. · 

1.9. No boat centers, docks or other such landinos shnll be 
located or used thereon. 

u. 
RESERVATIOl!S 

Anything in Af!TlCLE I above to the contrary notwltbstanding, the 
Grantor reserves to himself and his heirs and assigns the folloWiag rights 
in And upon the Protected Anias: 

·2.1. To create and maintain vlews and slght lines from 
residential property of the Grantor by the selective cutting, pruning or 

tr1mnfng of vegetation, proyfced that such action shall not have a 
signiff~ant ad~erse imp~ct upPn the Protected Areas. 

2,2. To conduct and engage in the ·cultfntfon and hArwsting of 
crops, flower~ and hay; the planting nf trees and shrubs and the mowing of 
grass; the graz1ng of 11vestock; and the const~uction and maintenance of 
fence~ necessary 1n connection therewith, 

2.3. Jhe cultivation and harvesting of forest product& fn 
accordance with sound non-conmercial forestry practices. 

2.4. To maintain, repair, rei::onstruct and rapTace any utility 
poles and associated appurteninces thereto loc~ted upon the Protected Areas 
at the effective date hereof. 

. 2,5. To cont\nlll! tile use of the Protected Areas for all purposes 
not inconsistent with the restrictions set forth in nRTlCLE l above. 

llI. . 
Ml SCELLANEOUS • 

3. 1, The Grantee shall have, and fs hereby granted, .a· right of 
acCj!ss to the Protected Areas, upan reasonable notice to the Grantor, his 
heirs- and assig!lS, for the purpose of inspeeting the Protected Areas and 
detennin1og compliance wltb the restr!ctfons here1nbefore set forth, 

· 3.2. The·covenants herein s~t forth shall be real covenants 
which sllilll run with and shall burden the Protected Areas And all parts 
thereof In per!J(!.tu.lty, · 

- 2 -
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. 3,3, The purpose of these restrictive covenants I:, to auur~ 
retentlon of the premises pred!minantiy 1n their nat1 !'a 1, scenic or o~on 
condition and in agri,u1tura1, faming, fott!st and oi,<,n space use and to 
assure competent, conscientious and effectfve preservation M:d man~ueiient. 
in such condition and use. Said restrictions an! int~;;dod ~s "consen.tlon 
restrictions• as, that term is defined in Section 47·~2a or the Connuctlt:ut 
General Statutes. 

3.~. The Grantrui is an exeinpt organfaatfon rof~r,·ad tu in 
lloction 50l(c){3} of tho Internal Revenue Code ind the 1·ef.tric!.lons berl!1n 
illlpllsed are' intended to fmp1ement the public pol icy expressed in Section 
22a~1 of the Connecticut Gl!neral Statutes, nm! aro for •public• and 
"charitabl"" ·purposes as those tel'nlS are ~sed in Sectfo11 4li-!17 of the 
Connecticut Gemm1l Statutes. The rlgl1t.s of the Grantee lrorounder shu11 
not be as,ign~b1e by till! Grantee except to an organization <1xen1pt frow 
f'edara1 focoma Tax under Section 501(c)(3) of tha !nt~rnal Revenue Code 
having substantfally trui same purposes to be promoted or carried out as the 
Grantee. 

3.5. lt ls expressly agreed tllnt a bre!lch of this mvcrmnt in 
respect of any restriction herel11 set forth may be anfori:ed by the Grantee 
by injunctive relief and that no action at law for damages or otherwise 
shalt be considered an adequate remedy for any such breach, The failure of 
the Grantee, its successor~ and assigns, to exercise any remedial l'ight 
$hail not constitute a ~aiver of any dl!fault in the o~servance or 

. perfonnance the.Nof and shall not relieve or excuse any perion from the 
obligation to observe and perfonu such coven~nt. 

3.6. lf any action, whether at Jaw or in equity, shall be 
brought to enforce the covenant or1siog pursuant to this declaration or to 
prevent an •ntidpatory bruch .tho...,af, and ff any relfof h urantod in 
favor of the plaintiff in said action, tl\9 defendant, ur all dufendru,ts 
Jointly and sevcra11Y., shall be obliged to pay aJ1 court.costs ruid the 
reasonable attorneys• fees of tna plaintiff therein and JU<l901ent therefor 
may be enti!red in the .ame proceeding, · 

3,7, Each of the restrictions herofobefore sift. forth ;hall be 
considered sov~rablo and, if any one or 1nore of them sha11 be held 
unenforceable in whole or in part, the effect of such d~dslon shall bu 
limited ,to the partlcular restriction or rcstrictio11s held to be 
unenforctable and all other restrictions shnll continue to be suparately 

~amt -t'ully binding and effective.· 

rv. 
AMEttDMENT 

4, l. This ~claration mll.Y Ile uioonded by tha addition, deJetion 
or lWdifieation of any of the restrictions or other prqvlsions hllrain 
contai!ll!d or ot!um1ls• by the Grantor and tl1<> Grantee, provided th~t. any 
such a,ll!!ndment shall bu embodied. in a writing e1m:1rl:<ld by buth the Srantor 
and the Grantee and recorded in tlle11.j'lr~ La~d Records. 

- l -
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v. 
W'.ECTIVE DA TE 

·s.1: The effective date of this declaration of restrictive 
covenants shall be the dl!.te upon ~hich this W'ritlng Is re1:orded 1n tbe LYffl!l 
Land Recor~s, · · , · 

IH UITNESS l'/HEfl£0F, PAULS. SELDEN haJ hereunto set hfs hand and 
,.,,.- • '1. - . I 

sea1 thls ,z...,;;. day of -JWY1d.'o/""'-'==..;;.;---• 1981, 

•• • ··1 • 

STAT-E; OF ~(i..w ~~µ_; l 
,r ss. 

COUNTY OF° ~ (!.l.ll J0~./1-1 

4 : ' ... ; •• 

~»>J.,.,; . : 
. !·:f, 1981 

day of 
The foregolng fnstniment 11a! acknowledged before me· this ,4 t[tt,. 

lJq rJ l(M e,g~ , l!1Sl, by PAUL ll, SElD 
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V0I ,_7l_PAGE~.::'< 7 
EXfllBlT «A" 

.•. 
.• 

A certain piece or p.iri::et of land located on the southerly side of Selden 
llgad fn Q'lllf, Connacticut, •nd more p~rti<:ula.rly bound<ld and ~scribed as 
·folloWil 

,\t•. ,,..I . ~ '" . . 
:r. 

-·· . ~· 

Uegfoning at a point in the rn:irtller1y toundar,y of the 
premises nerein described at a paint marked by a . 
merestcne, and thence run the follow4og courses •n4 
d!stantesi {1) South so• 39' so• West, 4J0.3a feet to a 
point marked by an iron pipe; (2) South so• 39 1 .SO" West, 
BO feet, more or less, to the 11aten of the Connecticut 
Mveri (3) southJ1rly along the waters of the Connecticut 
River, 860 feet, more or 1~ss, to a point; (4) 
~outhoaster1y, easterly and northeasterly along tho 
11iiter-s of th~ Connecticut !liver and Selden Creek, 950 · 
feet, more or less, to a point; (5) northerly ~nd 
northwesterly along the waters of Selden Cove, 210 feet, 
.:ore or less, to .a bulkhead; (6) northeaste1·l:y along the 
waters of Selden Cove and said bulkhead, 154 feet, more 
or les,, to a point; (7) northerly, northwest~rly, 
no_rtheasterly, southeasterl,y ,md eastcrlY along the 
WAters of Selden Cove, 86G feet, more or less, to ii 
point; {8) f!hrth 12• 44' · 46" \lest, along land now or 
formerly of l.Qulsq II, Russell, .46,44 feet to a point\ (9) 
l!orth 15" 23' 151' West, along said Russell land, 148,64 
feet to a polnti (10} llorth 11 • 48' 22'' \lest, along said 
Russell land, 30.39 fett to• pnfot; (11) Horth lo• 34' 
'34" !lost, along said AuueH land, lao.oa feet to a 
po.int; 

1
12! SOllth sa• 20' 21)" \lest, 13,IIB fMt ·to a 

pofot'; 13 South 49• 5'3' 4S" liest, 4S, 12 feet to a 
pnlnt; 14 Sot\th 52° 05 1 01" Jt.!st, 62,4£ feat to a 
point; 15 South 53° 27' 11" West, 70.03 feet to a point 
marked by a !l!l!restone; (16) south1,e!te1•Jy in the arc of a 
curve tQ 'the left, having a radiJJs af,1(5 feet, an arc 
distance of W,20 feet to a point marked by a n!<lrestone; 
(17) weste1·ly in tile arc of a curv11 to the right, having 
a rad1us of BU feet, an arc distance of 69.00 feet to a 
point mar~ed hy ~ merestone; {10) South 43• 04 1 09" West,, 
44,91 feat to a polnt·marked by a merestone; (19) 
wester1y in thll' arc of a curve to the right, havln~ a 
radills of 430 feet, an arc distil.nee o.f 147.31 feet to <1 
po1nt rm,rked by <1 rnerl!stone; (20) South 6Z' 41' 50" !lest, 
ZOl .24 feet to a point marked by a merestone; [2l) 
westerly in the arc of a curve to the right, having a 
radius of 477,20 feet, an arc d1~tance of ll2.sq feat to 
a point marked by a merestone; (22) northwutarly in tli<i 
arc of a curve to the right, having a radius of 190 feet, 
an arc distance of 82 feet to ii point marked by a 
merestone; (23) South £9° 42' 50" Hest, 22.43. faet to the 
polnt·and plac;i of beginning. · 

Said pre1nises are the Sal\\l! and a11 tlu, same premises 
described 1n a certain Quit-Claim Deed front Richard I.. 
Selden to Paul O. Selden dated dU1Y 24, 1981 and !'l?COrded 
in Volume 70 at Pag~ 1083 of the Lyme Land Records. 
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· S~fd premhu llre shown on a certJ.fn map entitled "Lind 
qf Pa.ul St1den l}'lllll, Ct." dated May 22, 1981 and 
prepared by Ri~llard W, GatH, Land Surveyor, wh1~h map 1s 
f1l11d or to be ffted 1n the office of the \,;I~ Toim 
Clerk. 

c::,:;:,·~;::, 1..a,~41 .. S'J 'AT...!/l..S$"!1,M, 

A,jU f:ECOROEO BY MEsMon;{ u~~ 
AT)'f.ST: ro~·N CLERK. 

, . .. .._, .. 

.. . . 

' .. 
' ' . .. .. .,. 
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~QQtM~ 
s"~ja_c:t:: ·.R?: (ii$ $.!ilden ~d· 

.- .) ~ :-···· •• ~· • :... • ---:.- ..u.. ~ 
Pit.~=- $Im~ ::t6 .. S¥fi'?0Pt ~0:11;~2;-l.HJ)i, 

~- .... -t:' - .... I' •• ,, ... ··~ :'"""'t".~-"'!--J'~----."""l'--,...,-~":"'--;-~11.~--

R'c!in: ·:aeii~m ~'~l:Jier .:c:~v!!iiv@~f;ll)SOrsll(lll;fr.,:i:ini>· 

T.o~ · ~~~f;'.MOORE," · <!/8!lsalfs@sln:gJol)al.net> 

ec: ., -":!\~~jiyF~erl~B; ~J1aga11• <~~~li~9!3;-~i~~;;m;.~m>f"~n;,-~r' · · -···-. --, .. -,-
~pn;r:,®spqilobal.ne1>.;.Sanmmendoza~mµist.net, 

'\",.._.,...__ .~.... ."" :.t ;, ~,.#,· ~~ .:.~-::. ~'-~,... .....: ·~·\ ·1,....,.__.JJV'-~-... ~;__. 

Georg~ . , 
'\11/e.~ave·s!tnpfY. Men attempting·m have a Qialogue: Wilfr;Y.OU. lf:you look-at the amendment to. 'the ag.reement (I 
don'l_h~e: it i(t "fj:ti.~~ g!' me·ant;i·an,Jra~el[og}, t l:ieli~Ve!lt.Would ·alfdiN.mt'ill~ a~.ut ar:tythmg .to. hapgeo to. this 
~g@ern~riJ .if l,)otl) yantes iill;ireed_; · · · • · · · 

Either'way., it apP,eai's.af fhis juncture-ftlalitwouia .be b8$Ufyou-.amfYQllfaib;im!i!Y Slilt~·witfru~ ;;md our.rso 
-~_ l;;alJ :attemp.tt<:i.res:iN~ •lfils-inafier; We: ara. fravefirig pral4,t' haavy right n'ow,ana not:avaiiab!e-fbt'ameeling 
like ffir1; unb1 the week of0$l?el: _22n<1~ · • · · · 

L.~t .m~ f(riOW. 111a:nl(s. .. 

Beverly 
sensof.-Swilcb, fao.: 

9.ou Morth'rot> RJ:,e.4 "'. 
~Jf¥lafqfd;:p:r. 054az 
;?.03 265-i842 ph0:ne· 
203 2S!Mi621 fax .. 

Fr.om: MOORE trnattto:geciiiall!l@sbqJlobal.net] 
$ent;: Sil . , Sepl$nber 1S( 2007'3.:0S PM 
,:o:- Beverly Pl~ . 
0;:i"Atiomey Frei:len&-13~ Gallagam Emify Fi!.he.r 
SUbjei:t: 'RE .(i6 Selden Rd . . 

.$B~t~Y 

The·t1orisetvatfun:·easement on.your-prripe~-was treat.eii ot.P1.mi' Seiden's atmineysmid not1if the· 
t~i, Tru,stf\V'b,a~er-~ moti~µQ4;tf!ig\lf];mye,:bet;n. ~s1tj;t. ~~pn,· ~e,ne?.t.:was·signecl by 
Mi\ &el~~ i;~fcoroed witli the To:w.ri ofLjme and placed wiln-the.L'yine Land Trust bi prote6t.iiiii:l -aefenam fuf , ... · . . ...... P~~.Wc. 

.I am. vbfoally~-th~LYJ.lle t~fi.1qy;t·~ n~t·mi.vetfu;~~ to e:;dmgµjsb. t'Qe_ ~m/m~Qt~e . 
it for so.qi,e~g else;. We~ob~getl'.to ;proti:ef:.'antrd~rend.1t $1Cl.~Pnld fb;(doJir.;eives ~ trouble #'we. 
did.not 

Tiie Ctiaw of the Stewatdship Coinnlittee. E;nily-Fisher ana·1 wµI.speak willi:~ttomey. ~ 
~~~y,~;bis:i;~ $.Qi.n;#t~fti.ep;i'g he is,;g.i;e_parilig-"ln the~~~ ~-~~_yqu.not i9 
.... .:1.;;..;,:..f~eanviicl:r'.;t.Y;:;_thei:esb:jr>f,•,f:area,. . 
~,I,.~ ' 'J; . ,,ra1.-,; ..........._ Ir,-

~rge., 

http:lhls.fl!28.mail.yaboo.co.m.lym/~wLetter'lbox.=Inbox&Mse:I~327~08280~4:...:.21~4~.t 911112~07 
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BevedJ, Pltilru!r <11everl.P@fensor.rwlldl.CDl'd> wrote: 
DmGeorge. 

Obriously our read on tbmgs is different :from youm. 
' . ' 

Thank you for your aitendon to this~. 

Beverly Pratner 
66 Selden Road 
Lyme, CT 06371 
Fx: 86()..526-%80 
Ph: 86()..526-2400 
Cell: 203-980-0024 

From: GEORGE MOORE l)nailto:geosalls@sbcglobl\Lnetl 
'Sent: Friday, S'eptemDer 14, 2007 8:53 AM 
To: Beverly Platner . 
Cc Emily ffsher 
SUbJed;: 66 sel~ Rd 

Dem.: Beverly and Brim 

I reviewed the Ly:me Land Trust files regmding theco~n easement on your p.mperlf at 
66 Selden Rd :inLymt1> and fu~ them to our atmmi,y Fri~~ of Waller, Smith& 
Palmer m. New London • Frltz is a native o:fLyme who specializes in oonservation Jaw and 
does a.lot wo.tk: fur the Trost . 

! • 

Atwmey Gahagan. 'WS.lJl &milisr with the easement since he represemedRich.atd Whitehead,. a 
prlorown.et. In 1995 the~r ro the cm.rent,Jnlancl Wetlands Commission wimted to see 
the&Idsreve:rt ~ a~state. Frltzargued on behalf of Mr. W1mehead that there had been 
fields there as long ~.au,oniicouldrecall attd tba11ha ~ did pmnitmowmg. The 
ci:itical queslion.'v.ias when. Mr. W,b~d agreed to early Spring and ihennot w:di1 the end of· 
~.In the Land Tmst's~~PlmlfOl'theeasement:, we~ 
mowing behe the second week m Apil mid then~ behe tho first week of September. and 
~· the mea~ofthepavea ~~Iy should not be mom:d at alt 

Thcdocm:mmtthmtisreoordedinTo?mrwmdsVol7l,p223isa1me~ation 
~ Tht?.reappearto somi;:~ctorySiai~m· ts11;~ffi 
om'l!llikrRESBRYATIQ~ ~h82.2 mvi2.3•. Frm:~ 
~ one:mast look.to thepmposeof the o'lltltn pingirapll 

clemiy ~ 1heresmctwe cov~ 
~cutGenemJ.~~47--428. 

-.u--can be mowed.and dffll?S to thejudgtnimtofc~ 
as early in1he Spnng as possible and then not until after Aogost 

9/l7f1JJ07 
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---Orjg!nal message . 
From; GEORGE MOORE <geosaUs@sbcglobal.net> 
Hi Beverly 

I was waiting !;Jn a memo from Attorney Gapagan·.; I posed vour.ciues!.ions to ~!mregardJng 
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Fwd~ Re:. 66:SeldeII Rd:- 'alt.net Mail' 

,,m'owl'i'i'g' ~tii,~·tw.iirs·a'ht{1h(f i'ihssli:illitu .. ofamendtngitlie·.easemerit:-:i'attaell:ll:'.w'Jiis~emajf:f 
f,4_~·:;;> .. >•·.,. i~~':"'C"~"'":'·•-.:•.J. ,~.-.. ·'~. -~J~, .11.0,: ...... ,1!:1: .. , •• ;r,;or..·~~l";',.."~",, ~:r"?,·Zi'.•.":-4..;•;-,t,J:-l~t:.~. \!l:"-"£--'• ,.,: .... ; !'"\.".b .. ~-..r11,.:;,:. .... l":"::' ;)'• 
W,,:,4.1-.~r•• , • • ~ ·· •.-:' ... 7: :.·•,,.,!;·.-;_·~"'r.:;. 'rf•!"~ "·. ' , .1J.t,•·, .,,,,,.~t·'.---<I 

· I91-.r:n11a~is:lari#1he. civi3i:an 11i4i~~cm 1U~1rn.,Ptl11;;iDhPuJ1ppf'?P,~e y~ur:pf1:?P~~il$ 
ro · ·1ea ln·.a · aif •of-.... ·'·consa ·at1o1r~ te· T•" vera10 ·aifi~s 'nct1usf11.e-ta· .:t:i' st . ca. .. . o ~- QO!a~ . ...w .... JL~. ·""' ~~ ..... tP. .. . , .. _ ..... :11),_ •• n11 .rn . . . . , 

·Sl)ll'.f~ QJie~.and:.sarden t:ovi!ate·ofgt(pntirilY: fo9.tlttH.¢i:ro.t'~~:~JM'~-'.9.'~·.¢.9li~. · 
Natfanalf.'811 a Wildllfa Rerlige,Mving·.'ifi .. . :$pac1aiValu.e$; f, Fed11.ra!ly'li~~ci 

· sp¥re!; :2}; Rars:species;. 3)~ Fisfienes; 4)-Wetlanat &}* Wateri'Qwl ani:i 7) .unuiiliai ruibitat 
type, . 

!Jl•:l';l~ti.ir1t,C1:111S,~11ey·~a.nlit,f.!:~·~d~I a:raas,of:~~d,en Cove as· .in fit1po~t etiinponent. 
: 11;1 ~:'11g~faMJ ot tj113,<;:onne9!l'c;ytlt1Y~ 1:JIP.S@Jll,, rcrentilled a!J.Qne·of th'lJ rernmnmg;~tast 

Gra11~Pf.Mt,$~qp.earfh. · 

im~:Gf;iv.e !;!~·Ra.it. . Cg@o.~cµt ~iv~r. ~~ry.~pd 1,itl~! W.~~~.n.# . 
ec!':as aWeHands· t@rtt~~!:in.~1inPQ!!?f1pe,p_ij Qcto~r 14, 1ll~-llf!cfenJ:l.e 
· iii':c<>ii~.~riiii>o.· · 

To~.¢.~1111.~~pqt.,~r·i;!rtu~ry .R,eg'L .iifiJg A.'sen!?YJn M~h .rltbi~:y~.r: 
p.rep~~~s 1;cy,m~s'1qwlf.l!J;: .. . .PJ1l;~111en~~!1!H~ PrPP.~~i'l!fld1a1f 
C9~1'V"1P!i' by;, .. Jl t¥:rri¢ Lliiili. TUl~t. tlje;'i'Q\Y,il1Pf LY.IDBi, tl1E?.:$.~J!i!:.Qf. C1:1~.1.1.1;icjiqt1~_;:~U<ftti~ 
N t' :o· .. Na - I" ·· ':kl'- 11 ·: h - "·m· .. · • · · · a, l!~ . on.se .•. nw, _. _1arap.,1 cp ..,Y, JS. QW8. '1,'i:- .Q.!1 ~mm. . . 
. Eintltf es In tit~ ~e!clen -~11d·'IJ\fJ1alalione. . mu¢1. l!lU.®, .d 
11 ... butthr r "'$ "'"'"' .. ,.~""··"'"r I.:".. · · • ·.~· M ·1 d · · OW.ll,... .S Si.11, . ..,.~~:~.11.u.wuC1;W&affl, . '!/1,, apy 8n.QWf!8r.;I'; 
·recognaing}fll.e !rrip'.cirta~pfll:ie:Jatei,rba.Ve.:g~o~4q~ly. bffng tnts,p&ci!.lt Qouc1~rt 
Feltlma'o',.Ji::ibnstotie;.10 namii:a mw: ... · ~ 

J :Wo~'t mp~at;wtiat.rs:111 Frilizf memo, bilt.afterr~tng-Jt,:t '19~Jou Will'!.i~~~~o1:i: w~y I 
have ilot:offi\ltect~ili.i. lint em:i,>uragement-fhaUhii.ei~ment c.outc1 be chan~~:. 

J am·sare you and Brian realize your ptbperfy, Is lrf a truly s~cfa,t area an'd I ho~yoil will join 
with us.In.being 9o&1,stewaros oftlie. easement · · 

George 

Front'GEORGE-M008E:,;s.eosalls@s~lcbal,he.l? 
r.o:i.bave11Y,@sa11si;itswltel'I.QOm 
CC} sa'ntamendoza'@comeast.net' 
subJect:f!S;settien::Rd: 
Oate:·Tue, 2s:.sep.:2otr7-1 !l:2$~l7'+0000 
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MEMORANQUM 

FROM: FBG 
TO: George Moore, President. Lyme Land Conservation Trust 
DATE: 9124/07 . 

. RE: . . .. '3utdance. on· Interpretation of. tha.Conservatlon Restriction. . .... 
over the Seiden Meadow 

• • , ••••••• 0 ~.,.,, •• • ••~""'""" , .. ~•hh'"""*"'"~••H•~ ....... ,0 ,.,,.,.,,,,,.,..._,,.,,1uu•••••u•••u•uu+u,•no,H•••H4 t•u '•"•n••••••h••••••••• h•U••1•••••••1•••"*'""""'"* • • 

This Memorandum can$tltutes prelimlnary advice on the lntarpllltatian ofihe 
Oeclaratlon of Restrictive Caven11nts Granted by Paul Selden. Toa advli;e Is subject to 
change or fllrlhar clarlflc:aflon becauH I have not yet had the opportunity to review !he 
Planning & Zoning and ConservaUon Commlss!ona fifes. These files may shad ful1her 
light on the basrstor Iha grant ofthe Oeclaratron and Iha gi:antor'a !n!entfor making the 
gift. 

Thtt Consery:dl9n RGatrfoffag. The conser11alfon restrfclfan rs in the form of a 
•oei::larath:m of RealrlcUva Covananllt owr an· &l13Q deacnbei:I aia ·Araa 'B' Reslrlctacl 
Area~ 12.6 Arn Plan prepared by Dlcl< Gates said area being hereinafter referred to !Ill 
tha "Pmtllclod Property". Tha Oai:laratlon was granted by Paul B. Selden on 
November :,UI, 1981 and was recorded on Ila®mber2.1, 1981 In Volume 1'1, at Paga 
223 of the LYme I.and Raeords (herein refe!'fed tc as. ihe ·oecla~tion"). 

Although tltled "Daclaralfon of Re!!lrfct!ve Ccven11.nts• the language of the Dllelaratlon 
11paclflcally states that the t$Sltrlotlons ara fntendsd to be a dconservat!on ree!rlclfon• as 
defined lo the C:annacUcut General Stalt.rles and mrarenca Is mada to th& statutory 
section which authorizes and empowers oonsenra!lon restrlclfana. ~Y lhat reference, 

~'-!k.( ~~ I \he .Declarauon Is. glVen an expanded legal meaning that normally runs with . 
t\11, f- ~onsaivalion restricUons. , · 

fntarpratatian, A qu011tio11 has arlsen with regard 'to what rights to mow the Pro!evled 
Property have bean re\aln.ed In fayor of hlll!andcwner1 There I~ no que;1Uon ttiatthe 
language In the Oecl'ara!lon Ill anibtguaus on U,ls tseue as there~ prov!sfon11 lhat 
appear fo both prohllllt and a!tow mqw!ng, w!.lhout dear dellneatiOJ'I about 1he llmtt& of 
!hat aelivlly,1 GIi/en thfe smbl\!Ui!y, one must look to Uie slructurs $lated purpose of the 
Cleelarallon lo see If It provides clear gufcla~ on H3 tnlarpreralfon, I bellaw . 
reasonable guidance i11 provided by viewing the languaga of the Oeelarat!on as a whole. 

F!!O,I.I.CT.M.11.24.07 
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The Declaralton sels forth a numherofprcvlsfons !hat directly pertain to lhia issue. 
These are: 

1,4. "No rrues, grasses or other vegefatTon then,an shall ba cleared or 
--otllelWfse-deatroyed,!---- · - _,_ -·-- · ·-·-- ·- -· --· 

• ' • • j 

1.5. ·No actfvilles or uses shall be conducted lhemon Which are 
detrimental IQ drainage, ffc,cd control, water consel\iilk)n, eroekln confrol, 
sail conse01allon, fish and wildlife or hahltai preseMJtfan. • (emphasls 

~.,,added) ................... : ..................... · ........ ~ .............. ~ ............... ~ .. ,. .................. ~ .. 

· · · • ....... ·" · • ·• • The"extentuf thls·resblcllan"l'S'rmt·'liltl'tautllmlt·u·lhe·Grantorretalnad'Cettaln·t1gh19''· ......... " .. • 
which exist •notwi1hstandlng" Iha "Reslriclfcns". Ths pertinent resel'\/ed rlghla ate set 
forth In Article 2 "Reservalions•. pal'lk:ulerly: 

2.2 "To c;onduct and engage In the ®ltlvat!on and hanteeting or crops, 
flowers and hay; Iha planUng of treas an~ 11hrt1ba ai:id 1h~ mc,wing of 
grass, the gra:lng of llvestcck and the ®Mlfuclton and malntanam:a of 
renoes necessary In cannectran therewith." (emphasl$ added) . 

This provision makes it clear that lhere is an excepUon to Resllictlom, an 1he Clearing of 
grass, However, It i!l lmportanl to note a number cf pofnts here: 

First. given the lnterrelatloqsh!p between Section 1 and Seolfa.n 2 and U1e langUage of 
each provision, mowing ls prohibited, wroept aa speclfiaa!ly piovfcfed In S®ttan 2. 

• Second, lhe reseM!d rlgttt to maw 9rass is set forth Within a paragraph !hat pedalns to 
agr!culwral righls. I do not belle11a a caurt would Interpret this lo permit tha mowing of 
grass as pelt oflands~pi, actlvltfes as dfsllngulshed from bona-fide eglfcultural 
activities; and 

Third, this lnterpratetli,n la also ca ns!stsnt with Iha stated purpose of tha Declaration set 
for!h in seollon 3.3 which states! . · · . . · . 

3.3 "The puq,ose of these ~sltletive covenanla ls to assure re!enlion 
of lhEI premises prE!(fomlnately In tl!etr natural, ll®nlc (I( cprm cc:mdlllon 
and In agrfctdtun.,I, (arming, faresl anti open 11paca use end to assuiv 
competent, cons9i~Uoua and effective preseivaUon .md nnmagem.ent ln 
such con~ltlon and Ilse"'; and 

Founh, Utis reedl~g ls consl&tent ~ tha resltlcllon set fonh of Sectfon 1.5 
prohfblllng activH!es inc.ansfstent willi "witdllfs or habitat p~t!an." 

This inteipre!atlan ls reinforced by Iha language ln Attamey Ch111fes ~ Tigha's i:over 
letter ta the Land Tniat that aecompantad the draft of lhe Declaratlan in which he stated: 

FBG,LlCl'.l,U.24,DT .l 
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"Because of the ecologfcallV aensltlva nature of 1hlr.i area, the 
Consaivatkln CommJsalan has fnd!oated I.flat Rwauld Uke same l/l.!lsurr.tnce 
Iha\ the fnlenslty of ui;es be kept to U,e bsmst mlnlmum: (emphasis 
added)and · · 

. "It Is felt thaUhl!I achfews tna purpose of assutlng •• , re!.alnlng tile 
reslricted area Ja Its natural etate , , .. • (emphasis added) 

ThTs lnlerprelatfon Is a!Sq conslstenfwftlt Seclfon 3.3, Wlt1ch stales thatthe raslrlctTons 
sre lntended,to b& a.•oon&SNaUQn,al!fclkln~ u-lhat,term.1$defined ,In Sadlon 47-4:Za •••••• 
of Iha ConnecUcut Ganers,I Statutes. which read at !hat trma:. · 

(a) •conservatron restrrctron• means a llmitatlon, whether or not stated fn 
Iha fom1 of a: resbiption, eooemenl, covenant or cond!Uon, In any deed, wffl 
ar other Instrument executed by or ort llellalf or llabalf of the owner of tha 
land deiscribed therein or In any order of taking such land whoe purpo:ze 
fs to retarn land or wafar a.mas predomlrumtly in their natural, scsnla or 
open c:oncfdfon or In sgrlc:uff:Umi farming, forest or open space use. 
(emphasis added) 

While tile language in Ula Oaclaratlo11 pertaining to Ute "Raslrlcllons• and "Resew.1Hom1p 
rm. ambiguous, Ille intent and pull)oae of the Oadarntlon la clear. When !he amblgultlas 
are read and oooolrued in this fight, I advise that Iha areas of Area B desctibsd aa "Open 
F!eld and Small Brush" north of ttle house site and bel.Ween the house sits and the 
Connecticut River must be maintained l.rl an agrk:Ultuiaf or natural stale and, If the fatter, 
consletentwllh soundwl!dllfa habltatmanagam&nt.prlnclpale. Thlswoutd proclude 
mowing of the fieJd during Important periods of the nesting 11esslcm. 

The landowner could convert the araa to an aglfeultuml use, In Which caaa, it oouJd mow 
Inside the bird nesllng aeai:ion, but lhatwould have to be part of II bonaffda agricu!ttlral 
11131'1, ' 

Other, I woutd alsa Ilka lo comment on some other laus, that may arise. 

Earm>\rv. Sat!.10111.7 sb\tes: 

"Except ae may otherwise ba riaooS11al'JI or opproprlaie, al/ii detemitnsd by 
tits Grantee {tho Lym~ !<Md Cansewatloo Trost] to cany out banaltc!al 
arn:I selootlve non-commardai faresby praclfces, all woadfand thereon 
ehall be kept 111 a state of natural wildame1111.• (amphasls added~ 

I belrsve this provrston should be l11!erpraled to apply to the area of Area B described as 
"Large HardWQQd and Shrulis• l:latwean the bul!dlng area and Selden Creak tho\ WM 
fora&ted state at the Hme the Oaolsrat!on was Qeated. I ,a1MS!3 that Iha forestry act!vit)I 
aUowad um:iar Seci!on 2.~ does not apply to !his area, arid it Is to be !aft In a state cf 

BP-001:.i 
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naturnl avotutlon unless Gll1erwi11e approved by the Land 'rwsl, The culflvatian and 
harvesting <lffcrest products wl1h f!OUnd non-t:ammercla! forest p,actrcas and '(he tight to 
plant trees and shrubs for that pu,pose shoutd bi, construed as Pmlted to the area north 
of the bulldlng envelope that was a fleld at the f!ma lhe DedaraUan was created. 

I advise this because there ls already a prohibition or cleating trees tn Section 1.4 and to 
construe Iha broad and specific re:strlcllon i;ont.alned rn Section 1,7 otheiwls11 would give 
ila language no meaning. A court wlll riot t«lnatrue \he terms of 11n agreement to gtve the 
pla:ln langUage of a provls!on no meaning. 

. . . .................. pa.!!.m
3
.~,;'-~.~~-t~~JJ.!.J!~.!..~~oac!_~hts.to enforce \hie Da<:laral.lon under its · 

ang11sge sna un1:1er me s,a,ulB g®em,ngconaeivaUonNsfttatiii'ffr."'ln:'ffl1!11C9';·thls"'""-·""-"'" • · 
allows ~e Land Trust to bring an actton either ~t law for manataiy damage&' or equity to 
seek a court order prohlbitfng certain actlvHles ar to require restoration af an area on 
which ui,.pennitted acll11it!e1:1 have occurred. Thi& i~ found In Sec!fon 3,5 of fue 
Ceclarallon and In Section 47-420 af Iha connecttcut Ganeral Statutes wJllch provide for 
Injunctive rallaf and partfclpallon by the Attorney· General In any enfon:ement action, z 

In addition, shOuld the land.Trust be successful fn an actlon It would be able to obtain 
refmbumement of Its legal fees from the land owner. 

Modlflcatlgn or Amendment. The l~nd owners have raised the queat!on of amending or 
modifying the Deelal'liltlon; While I know that 1he land Trust ha, new,r consfderad th!& fn 
Iha past, I do want to review acme of lhe is.sues Involved In case you feel the need to 
dlscu11$ the Issue wilh them. . 
It would be extremely difficult to 111od!,Y or amend lhe Declaration for a number cf 
reasons. 

First and foremost ts tha Importance oftha habitat protected by the Declar.iUon and Its 
Jnterre!ailonsllrp with num~ous ofherprotedlon acllvlttes ofthe State and The Nature 
Conservancy'" !he Immediate area of Selden 1,rand, Selden Creek and WJ'Ja!abone 
Cove. The perception created by !he Land Trust's agreatng to amend or modlfy 
substanUve terms or tha DaclaraUcin that protect Important habllat would be problemetlo 
· to say the least. · 

Second, It appears !hat the Oeclaratlon was given aa part of obtaining a permtt for 
regulii,!ed activities • .To that ca:se !t should onlY hi, amended by lnelud!ng the regulatory 
agencies fnvolved, I reviewed the minutes of the Planning & Zanin II end COnservallon 

2 Sec.47.42c. Ai:qutsll!OII 11f Restlfclfam1. En!'Cn:!iment bV AHDmoy G1111era1. 

s~ ccnSGIVllllon and pr1111erva11on rvwicl!mllJ mi:, fnlamsw In fanil and may 1111 ai:quired by atiy 
govemmenllll body ar any chlll'l18bl& corporal!ori er 11\latwlttm Ir.!.& 1h11 paw er to acqtl!te tn~lll In land 
In Ill~ same manner as it may acquire lllhurlnb;rasts In 11111d, Suell raslrlcllons may be enral'l:lld by 
fn)unctlon 11rproceed!n911 In II\Ult1, Tlla ACfllmay Ganalilf may brfng an nc!km !11 tho Superior court to 
enfrllfl81h11 pub/lo fntareiit (II suaJI mrtlfctlo/UI. (emphasis added) 

4 
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Comm!ssfons at the !Ime of the ra-subdlvis!on lhst eraated Lot Z In Hs ounent 
conl!gliraHon and ar()und lhe time of ff'le cMalfon of 1he Deelaralfon. The only rererern:a 
lo the Oeclaralion Is In the minutes oflhe September 18, 1981 meeUng ol' the 
ConsefV!lffon Commission Where It reviewed the De~ral!on as part cf granlfng a permit 
lo ccmstruct a home and acee!l!I road within lhe regulated arua. A copy of the minutes 
accompanies this Memorandum. Wl'llla It Is um:lea:rwnathar the grant oftha Csctarallon 
was a c.onditfon of 1he approval of the permit rram the language or me mTnutea, the 
correspondence In the Land Trust's fik, Indicates that this was the case.. 

· Alternatively, iMhe-DeclaraHon waa granted to.the Land :trust a a gift.its substanlive ••..••• 
provisions cannot be modlflad In a way that changes Iha Intent ofU!& donor, unlesa !hat 

......... _. ·········;suiposifls'nolffi'igif'fea!irit&'li:f~llt·"fn .. ltrls·cmm;·1h~l:Jest-evidence-wa-hav&form•~ ............ . 
the donor's Intent Is the purpose of'the Daef.aratfon. Our la:W, as expn.issed In case law 
and i;ta.f:ufe, requires that a donm'a Intent be honore.<f. Section 47~2. govams inta~ts In 
real property gtven far ci'larffabre purpoaas, 

47·2 Chatitabla r.rses. All estates grantadfor the malntenanoo of Iha 
m!nfslly ofihe gospel, or ofsehools of Isam!ng, or ftlr the relief of the poor, 
or for the preaarvaUon, care and marntammce of any cemetery, cemetery 
lot or monuments thereon. or far any other publtc end charlteble uss, !l.lmfl 
foreverrnmafl:t fa the ysgs tq which /!IFJY were r:tmal!.d, according to /he 
true Intent end meanfng of the grailtor; and to no other use !Nhata11Gr. 

The only way to change !he purpoaa of a glli of en Interest In real estate Is lo bring an 
action barore the Superior Court seeking Its approval of. the change. Under 9ur law, In 
ordar to approve a cllange In purpose, the court must first ITnd that tile original purpose la 
not longer realillb!e, In this au1e an i'mpC1SS!bla hurdle to overcome. In addition. please 
note that the Attomay General Is a necessary party 1o, any suoh action as the 
representative of the publrc interest. 
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·: ,• t 

VIA E-MAI'-< ORIGINAL TO FOµ.OW 

Attorney.Santa Mendoza 
The Libeify. Law Fiiro . 
. 111 Huntington· Slre~t . 
New London, CJf 06320.2196 

Re: 66'Sefdeo;R<1ad 

Dear Santa: · 

It ~s goQd to i:n~et )'O\J last week'~nd than_k you fQr yo~r ~().operitii:m 1n a~ngihg fqr-~ 
muhlally agreeable. fime for the' [and Tru~s. site .in$pection: . . . .. 

As l indi~ec! ;at_th~;t'tirrie Qf'o-µr· irie~ting', ·i ~i:t.i w~tino to provide.yqu with the Lyme Land 
Cons~atiQh._Ttu!3f~{tht;t ·~nd·r'ru~ti in~~f-r~po11s~ to ~.~IteyisJt,.."_l_~i!I_ ~tQ -. 
adt;lress specific ~raas,orthe pn:iperty,as tbey.a~tre~teg under the 1~81 Declaration of 
Restricted Covef'!anis {th~. "D~hlra~on"}. ··. . . . .- . - -· · . · . ·. . . · . 

The Land-Trust recogniz,~ that th~ Pf~tners may not h~e-been aw?fe of,tfl.e extent of 
toe resfrictiOJls containeg In .. tfle Q~c~i;m,wh(m they·uftderio9.R: l"Q~Y Of the·aciivities 
that ~Ola~ its ,terms. Ali° a· resi!Jt;·. th&!:.i:ind:Tni~t~ ~oflooJdngJo pjjrig, an :. . 
enforcement acfl~li -~ t}:lts Jil)'I~ .itnifhoi¥is #l~t f4.\tu:e. ~ii¢1.i~for1s ·can .Se~d t~ an · . 
amicabfe resqJr.rtion of t11is" matteifP.aft.ic~larfy-E!nqe_fi1e.Land.Tfust has:ob~ined · . j 
professional advice on tfte ~kiration offfie highly di$rbed-areas~ . · . 

' ' < ~ • • ' 

Mowiri of the Field to the Ndrth bf tfle Residen . on aotll.'stdes of the· tirwewa • 
. The Land Trust r~cp-goi~.ffiat rii~ijg·_ts:iC:. . . . · a1:t part' of bori!l;.ffd~ a'!j~cu!tµr~f 
activity'and, otharwjse. o'1' fmore rr~~~;Qc¥liS that p~rves the:~~~, {~Qiir.ce and 
wildlife·habiiat.be~~ffis. Qf tti~-8)~~9~~ · Tlj'!" l.al'!d ;fi:tist:requesm. ffiat;th.~ fl'lO."Y.i~Q. !1'tum 
to the practices established with prior- owners; which· rs mowing.no nfote than. twice a · 
year and not beti.v~~-AP!'il 111t an_d July 31~. Tn~tanp Trust;·µnd~tari~s'that-sp_ripg 
mowing may be delaJed a liffle in some yea.rs c:f~ei to. high ground water~ Th~ basis for .. ' . ' . ' " 

'. ' 

.. 
« .. .. ~ 
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WAl,LER, SMITH & PALMER, P.C. · ,,, . ' 

Attorney Santa Mendo%a · 
October 3, 2007 .:. . . · 
Page2 . . -

• •• I 

• ~. ' ' ' ' • ". . • • • ' .• $ • '~:: • ' • ' ' • : '., • 

thil} ·req~est 1s s~t out \11 the Memi;irai'J~um J ptep~ued for the land Trust;. whlch l tielfev1;1 
Jtas·b.~n fQrw~ri:fed toyqtit' cl!enlsa{l~ {ti.en to y6ii. ·. · · · ' · · · 

As.I i~~~¥.ioo·ii, _illy ~~~l.~f. ¢ct~~~~'~nd;~~~:~nd J~sti,,i1(h1? .~~~i~g-~e·. . .. 
restri~ted a~: 1:>urv'eyed and,!~~~ 'ilj. ~~ fi~ld:. . Yl{e.bi:;lie.'ie. the .~.u'YeY _may ~how 1Mt 
~ ~9r~qr,l'of tti~.~ ~~tha,:!:!~n co~y!~~~ji;:i~ riativ~ ~n;n -~~a~-g~ses to ra~n 
hes Within th~ Resbic;feq Area. On® we· know whether or not·that'is the case, the Land . 
Trusfwifl·b~ rn:a p6s~on·to discuss'_i.,11hat it ~.ef[~~s,·~hdukil{~ppen ·in tb~t area.. . 
We-noted th~tth~ bank ~erow·Se;~e~ R~~la~ ·to ilia e~t.ofthe drtv~y. iias b~n .· 
totally,dt?lared~·:The Land-Tril?t JJ.~fiev~ that this',$h~µld ~:~sror~d ta'a)1~furtilground 
cove(an~,.until wa·.have a betterq!Jder,;taridirig oi'Wflabhrub~ W!:.!'8 ~mo,vad:and · .. 
wheth~r-tfl~· P.Jatnei:s wo'u!d pr~fi;,r'thif a~ tp bet grass or n~m,e· shrubs, we·regard tflis 
as an opefl matter fol'. further d1sQU5?1on. . . . :... : . · : :·. · 

, . ,, ,· . . .. 

Strucfu~:.Ston~ :~ail. · Th& Land.Trust.~. nQt beli~ve the conskuc.tfr;ln· of a :s;tone·wair 
is· pennitted u~der the Declaration or'ffiat re_.;gfi:!dirig. or _depositing of fill- to change grade 
in conjW}ction with consl,ruction of a sto.ne"wall is permitted. (~ee:Secilons 1.2; 1.3 and 
1 ") . . . . . . . . . .~. . ' . . . 

Beacli.and·G~~Ar~aicdheW~otthe Reside~ce. I believeilieviolat.ions ofttie . 
. Dec!aratiori i,n)liis ~rea need~o ije·.tre!:i~~ ~ep~ratefy. First is.the b~cb a~,·,.which ·· 

app!*(t'S·t~ have beenm~dl?~y°Jetnb.Val p('ftia iJative gra~~S and:impi'p'l)?CfWjt{l sand 
brought in-ftom off the property.· Tiiis:viotates Sect{ons 1.2 and 1'.4 of'fhe Declaration. 
The Laod Trust f.loes notkhow wf:iat the best meihod is to restore the area to its natural 
condition and It will $eek advfce before discussing it further. : . . . . . : 

• • • • • • .·., • • • . .. • •• ••• • : • • , •• ' ••• 1 

Second, 'the origi(l!ll.[ lawn.has.been ·extended to the .bank of tha river ancf beach created 
by the Plamers anc.i this a~a i.tfm~ longer in,a natullil s~ ·The Land-Trust will be· . 
seeking pi:ofes~fonafac:Mce qn-that m~er a$ wen. While the restoi:ation.i:.ifthts area fs. 
ot higfnmportanoa t? the t,ancf T~st; ~at.'does n6t m.ean ~t tJ,ere camiot be a pa!h to. 
the-river so lgng aEI ~a ~a.th COl}Si$t8 q native gri.!sses. · · . · .. · 

Third. we atso noted' tl'.lat all oft11a small sbrubs along the tiVei' have been removed from 
mis area arid it appears ffiat atr~sf one~ has been removed. Please ·b~· advised 
thatthe Land Tl't.1$t believes that ful;l ¥!earing of~e riyer.bank may have ~ad a · 
signmcantadvers, fmpact and thatany:furtil$r dfsfurb$nce or rern?var qf shrubs and 
trees wrn thls area \\-ilJ liave a significant adv'erse impact (See Sections 1.4 and 2.1} 
The· Land Trust v.1111 seek advice on fhii isstie and whether restoration of shrubs or trees 
aloog'the river bank is appropriate. {S~ 1.4and 2:1.}~ 

' l ' • • ' . 
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Wobded Area·"k> the. Soinh of.the Residence ~Ind th~ Unr~ricted Ar~~ We note that 
th~re·h~s b!:ien di~fu~arice in this area,and, as fsef or.#; iii iny M~ll'i9~.n~um, the Lam~ 
Trust be}ieves .that S~ctio1)' 1. 7 app~es fo this Jrea;- ~~ Laricf. Trus~ requ• ~at, if the 
Pla~ers. have:a d~ife to. ~d~ke imy'(urfh~i"'a~itY, in. tJli~ ii@al tliey:have a cetrtified 
fQrestet:or a" wijdlife .or fo~(ecoJcigi~t p~~t~ a rija1Jagemel')t plan for it$ revjew. the. 
Lan_g Trust ~b.l;lld' ~uppciJt rerrio~· ()f iilva~lv~speclfies, tha'·restc:u:atiQ11. of the µi$lurb¢ 
ar~s VIM.' native Q~rub~ a.rid; itappropri~te; gra~es; and' otlie{actf1llty. resulting iil a .. 
healthy.flo~d pl!;iih,forest and forest un!f!ir.stoty •. A list of. invasive spebffies ·can be 
round :at.fl;!~ .~bi.~e. Qf.ttie Co'rirt~ctiil!t-~nvasiv~ .Plants C,OUl}cil~ 'i"he Conneotrcut . . 
Colf,!3f1e f.\.rfiofE1fl;lr:n publish,es a pamphlet on p(aflfing wifh nafilfe sp_ecre.s. · 1 believe a 
f?Opy:ofthis may·be a\falli;lble.afthe LyPle Lib~. . · · · ·· . · .. . . · 

Ncirthea~t Comer of u,a' Re.stribted Alea. Th~: cl,aring of the bank of S~en-. Cbve and 
S&ldel'l Creek and the wooded area to the':southeast of the dock is a. vibiation:'of the 
Declaiaijo,j. A~ I r~uest~cf auring our,site visit, ):!f~ase have the F'!alners,pease afl. 
activity Jo this area.·. The Limd Trust wili ol>tain advice on .the best method of restoring 
the·natural staie of a wood~. flood plain ,:Jlld we can discuss thfs further at Hiat time: . 

' • I' • • 

Future Site· lhspectiop~ and Suty~y. Given .the rlumerou~ ·~cl ·Sfgnlfsca,n(vioJ~ons of 
th~. Oec!arauon. ~d. the app~·~en~ .ext~, ofpngoing)ar19scape actkiity/ti'ie Lani:IJrust · 
~II be undeqaking !}101&.frequent si:(e visits ifl .. ordertp determine ·complla_nctf with th~ · 
Declarafiori: ·In adl;lition, giv~n tl\~. loc;;a,t.101j' of a· number oft~ activities-tliatresulted in 
the des~ction of natural arei;i,. t11~ Land Trust ~as engaged Ri~hard .Gates, tile 
surveyor wh~ prepared ~he original,plan qepi~ng .,ne· Restricted Area, to survey the · 
boUhdt(IIY ·between tnel,Jljres.1tiot~ •Area lillld the Re~bj~d~~a; I previou~ly prc;,vided 
you with· no.lice of this· activity per my e-mail of O~ober·2~. Finally, the Land .T~st will 
need to visit ffii, property with one or more professfohals who can ·adi,ise if on ftiture ' 
treatme!'ltbftn~'df;;tu~ed 'area~ •. ~oil~ is he~bfgiveri that the Lan'd:,:-rusf will ~e 

· conducting periQdfc Ylsits for the foregoing· purpqses until an agreement on Mure 
· activity is re1:1ched. · · · · 

Other. · During c;,ur site visit we also noted that a rather extenshte irrigation system tias 
b~n put ·in. Pl.a~. portions of which of \Vllich m'ay mt,ude into th.e Restricted Area beth 
fo the riorth an~ south of the unrestricted /ye~. Th~ ~urvey will allow us to detennine 
the extent of any encroachrnent and intelligently discus!:). how thi~ qan: be resohted, with 
minimal fJlCJ)ertse ~nd dis.turbance. ln.Ught of the location of these improvedJ:1reas. 

I think that covers m~sf of ttla issues we have identified; h6.~"'.er, additional il:i§l(~~y 
arise once the Land Trust has a chance to i~pect the property with various ,.' · .: • · "" 

· phomgraphs·taken of.the property ~var the past~ months. · -· 
' . 

. . . 
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I would app~iate it if yo1,1 woutd ~ontact .me. to disc~ this onc;e y9u h·ava reviewed it 
with your clients and I look forward to working with YC!U to try and bring this to an . 
amicable resolution. · · · · : . <tt' tru.· y.·ours, .. 

·., L .. 
·5.· 

Fredenck B. Gahagan. for . 
Waller; Smith & Parmer, P.C. 

FBG/dmh 
cc: George Moore, President 

. Lyme land Consel'\l'ation Trust 

. •, 
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been compfetely unawarEt of your client's highly detalled, hyper-Inclusive 
lntarprelatlona of Section I of the Declar.ilion. Your merru:iranda and 
correspondence have bean reva!atiorn; of a completely different point of view 
from !helm. Please be hereby advised fhat thQ Platnors intand nG 
destruction or detriment lo the sce~ic beauty and natural Op91111~$ of 

· · · · "trio s1te~·onows1t;·wnauriroffia6mit·praservaUon~ .. 'l'fie·Pratniirii·ara .. · · · · · · ·· · 
.. ·--~ ................... .awar:&.of..tha.lmportarica.of.tlte.Riv.er.!'$.Qco[,ogy.,and.donotli.with.il'lta~t-·,-·•· .• 

Yllllrr clfent's observations about the hast n;ltlve species to culthtale, ate. 
However, It would be their contention that no "destruction" or Ullflalural 

habitat disturbances whicb could be described as '1tlolatiooa," havs occurred 
in !he res!ricled area. · · . 

2. Keepfllg in mlnd l:he aboll& perspac:liva, and in furtheranC8 of amicable 
resolution, I would Sill'IP.IV request that Section II ot1he Oeclaratlon ba 
read and interpreted at least as broadly by your professionals and 
experts as they are interpreting Section I. Tha Plalmn have certain 
enumerated legaf rights l:jnd It would l:Je helpful if your cllent and their 
experts leave enough. room for I.he exercise of these rights. Since ya1.1r 
letter reserves, many oftha Issues ta la~rdiscusslon, hopefullyyaur 

· concfusory comments such as "numerous and .significant violations," and 
"highly disturbed• will be tabled to a later date. 

' 
3. You have indicated that more fi'equent vlsi!s and surveying ls required. 

You have also indicated that !.he Trust has not ins11acted since 2004, and 
that "notmally' a once a year lrispectlon wnuld be reasonable, The fact 
ltlat the Trost has renewed. and heightened Im Interest In the ama should 
not unfairly burden the Platnere, Please try to kenp in mind that this 
entire si'..e Ts a private residence ,subject only to a negative easement. 
Your c!lent does not have thl.'I rlghl:s Inherent ln a positive easement, 
such as the rights of enjoyment, the right.ta pass and rapass, andlo: to 
hold conferences there. I am not convinced that tha group has the nght 
to sun,ey. Six people have aJready spent almost l.wo hour.. them to 
inspect eseential!y a rour or flva aere area. Nolwllhs!anding the abQ"l!a; 
tha Platnsrs' surveyor is s~pding ready la meet with Mr. Gates to share 
his ffm.llng;. 

4. I understand from your letter.that your cffent is not looking to bring an 
enforcement action. It is my oom::lus!on, therefore, ttiat the oost all of the 
professlonals and the experts and lha stm1eyors that your cli1mt feels it 
needs to process fnei data from its site Visit, wUI be borne by your client 
Also the cost for your partldpatlan In thls site vlmlt and your memoranda. 
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and advice, and pensariitl photography services, Yllll afso be bome by 
your ~erit. My fnterpretatloli of Section 3.6 of the Oemaratlon ts that. 
since lhis amleabfa preliminary conesporidence i~ m:it In 1he nature of 
enforcement, then your expert ccists are net chargeable ta my client. 

Once I have more client Input, I wi11 call ycu fo arrange a meetlrig, where much 
cf thl& wiU hcpefullY be resolve~. . 

. . 
...... ... .. • .............. 4 .................... ............................... ~ ................ ~ .......... ~~,. ............ . 

Sincerely-, 

Santa Mandoza 

i::c: Brian and Beverly Platner 
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ROB.ER.Tl': ANI>ERSON,.m.. 
KO'Gl:lESGMiFIS ' · 
EDWARD l:l.O'CONNELL 
fl!El)ElUOCB,p;.HAGAN . 
"'IRACYM. cou.ms• 
mµpid.JOHN~N!*" . 

WALLER; SMITH & PALMER, P.C. 

. J:>A \ll;t) J', !:GND9N' . 
CIJ'AlUm~.ANDERSON · 
KERn; 1,f. WOODS+ · 

~~~=· JO~~H.l'OJ..m[•• .' • 

· . oi: cdtmSEL: · 
WILLl'AMW. MINER.'. 
R0BERTW. MAruUON 

· . COUNSBLORS AT LAW'· 

S2 BUG~ O'Nl;ILL DIUVB 
. P.O. BOX:88 

NEW 1:.0NDON· CT 0632fY , ' I. 
{1160)44~367, ' 

FA:X,'(86~) 447-99,!S, 
www.wallersmjlhpalmer.com 

EIV!Ali.: fbgalirigan@wa!/ers,m!thpa!mer.com 

October 17,.2007 

VIA E-MAIL ORIGINAL TO FOLLOW 

. A~orney Santa MendpziJ! 
· liie liberty Law F:irm 
111 Huntington Sire.et 
New London, CT 06320-2196 

Re': 66 Selden Roai:t, Lyme, CT 

Dear Santa~ 

FOUNDED IN l88S AS 
WALLERR(. WAILBB: ,.. . ., 

• TRA.CYW.Atiat(tS&Z.1941} 
I. lWIJNEYSMll'R(l!IQ6.1979) 

·• l:ll.R.t'iS.S'l{O.P~ (1915-2000) 

1 ai:n writltjg in responsi.e to your letter of October 1511\. and I wilt respond. to yoiJr points in 
-the order in: ~hii:::h you have addressed the, various issues pert~ii:iing tq the application 
of the 1981 OeclaraH01(of Restrictive Covenants (the "Decla~tion.j in your letter.· 

. ' . ' . .' ' . ' ' . . ' . 

1. . Th!3 CO!llments in !he:first point convey a per:~pticin Jhat the a.ere age 
. ·profected by the Declaration doe~ not ~av~ sig11mca11teqofogtqal · · 
lm!'.!ortance. This.repeats of a rn.nriber of comments you made auriog our'· 
site· visit and in· our-. stibsequ~nt phone calls~· As a ·result; I would like to 
address that issue specifically. · 

The a~eap; protected by the.Conservation Restriction are .de~ni~ to have 
greal,ee(?!oglcal importai:ic:e pythe Lyn:i~ ~nd Cons~ryation Trust (the 
"Lyme Land Trust"). .The small sjz~ of the properly. is not a, significant 
faQj;or as, In~ 'fragmented .lii!ndscape, land. 9on~rv~on is undertaken. on 
a step oy:_step bas.is. involving a number of smaller properties. This is the 
cas~ in ,his situation. As a result, each. parcel is vjewed as an important 
component of a.larger mosaic of protected properties. : 

' . 
This pfoperty's eoological i~portance ls clearly demonstrated: It Js within 
a mire of numerous ottier protected properties that have been acquired 
overth~ years:. This started, naturally, with Seiden.Island but has been 
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· expanded iti re6e~t iiriies by the joint .~6$.: of t!ie Town··~f Lyme,. the 
l~~'t~nd Trqst. The. N~tu~. Con~efV<!ll1CY a'nd fl)ei Sta~.of C~nnectiqut 
to profeqtsensjtJve h~bit.at.in the watE!tshed pf the;. ?*lden .. Cre~k,and Cove· 
anq Wnarebbri&·Co~e ar~a of the Conpecticuf River, To tliat ehd; in '. 
ra~rifye,ar~· the:foregbing pcjrt}es haye ~per:1t seyeri!lt.rnillfon dolJ~rs. 
~cquiri~g a' number o,f t:>l'~P.~11(~· within ... a: ajire, :mb,r~ or less, of Y~.or 
clien~· pl'9pei"J;y.: fn,aaditic;m, there.J:tl:!vebfl.eQ.sev.eral.gjfts of . · 
·eoriserv~tion. R~s1rl.ctions Qf lancf ~n· the aret;i for thfs sam,e purpo_se: . 
Th~ protec::tioo efforts shar~ the. s:ame puipos~ and·environmentaf goals 
as the restrictions over your clients~ property; . . . . . . . 

" • I • ' • /. •, ' ' • 

Selden Cree~.(which includes S~l~~n Cove) Is a "high~·pno~ "Spepial Focus 
Area~·of.the Silvio.a. Coote,N;aijonal Fish~ Wildlife Refug~ having the following 
specifica[ly identified "Special Values": · · · · · 

; 1.. F.~deraily.fjsted s~~~les,1 

. 2. R~re species; · . 
3. . Fisheries, · . 
4. Wetlands, . 
5. Water brrds ·and,. 
6. Un4suaf habitat typ,e. : .. 

The 1.1ct!vity_ on your clients•· property has a .direct impaqt on these important 
conserv'a~on values. · ' ·. · · · · · · 

, 

The,tldal·areas ofSelden CQve ~ ~lso a tidal ~tlan~·~t111n.an.Jdentified · program. are.a· 'of.The Nature Conse!"!{a.ricy and an important componei:it of 
its TideJarids 9.{ the,Connectjcut . .River P.rograin, idetitffied·as a·"~st Great. 
Place" remaioing on ~arth. ·The fiature Conservaricy has spent seve~I . 
million' dollars. ovedhe y~rs. prptecting properties tnat abut 9r impact the 
ecological liei!tltll_' of Seld~n Creek and ~o.ve. · . · . · · · · 

Finaliy, Selden' Cr~~k and Cove· is part of the.Conn~cut River Estua'ry 
.and Ti~al Wetlands Compfex d~sigi:iated ~s a "wetlands¢ intem~tional. 
importanc~·on October 14; 1994.under,the United Nations Ramsar 

. Wetlands Convention. · 

1 Toese are legally protected, i.e., threatened and endangc:i:cd, spet:ies 
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WhifEJ none of these. factors gfve any of these parties, except ~e Toyvn 
arid: State·; eriforcen:ient rfghls against youf. ~!lent, jpey pf early indicate that 
Selden Cove is not ju$t a beaufifuf. area, .but a porticln of the Connecticut 
. ; ' . •. ' .. ' • • . ' ... ·t· .. .• ' . ,• ,• 

Ril/E!r-·anq ~s ~~~PRia~ ~9;~1 wetlands of primary ,e:ct,)(ogic~I importance. J 
do want you and the Platner:s.to be aw~u:a thl':\-t the Lyme Land·Trust has·.a 
gre1:1(respon~il;iility and obligation tq ~tit f,lcbordingly. . ' 

' . •' ~ 

Th~ s~co~d comment i want to niak~ ab~~ youctrrst point is that ~pu~ 
interpretation ,pf tlie 'Deolaration; es~entiallyJimitiiJg 'irto a prescription 
against further building ·or development, flies-in the fa,;:e of its terms and 
would rende(Seotions·1.2, .1.s; 1.4, · t!,;-1~6; ·1), {8,:!;lnd 3.3 . 
meaningles~: I do noi beU~e that' ~-tiouit'would: adopt an. interpretatio,n 
of the. Deol;:iration ttiat renders. th,~e· significant anq substantive provi~ions 
meaningjess~ Ttie Lyme t.,~ncfTrust.beli~~'(ls th$lthePiatners have .. 
violated. the ~µbstli,lnce a:fld intent ofth~ Decl~raijon as ci~edJn my-October 
3ro letter a_nd:does not acceptthe· claim that th~re has b~en no violation. 

2. Seotiqn of ttie Declaration· I$. not inten~e9 to be· read as broadly as. 
Section 1. S$ctfon 1.set out broa~ P,rohibiti9ns· of ~II activities that would 
interfere with the purpose.of the Declaration: which is: · 

':fh~ p!.!l'P.Qf?e 9f tl:!ie.~ re~Jrigl!v~.cowri~n~. i~ tQ.a.s.~u.re r!3tention·of 
the premises predominately in the.fr natural, scenic or. open cond!Qon 
and .in agricultural, farming,·forest and open spap"e use anti to a~ure 
competent,: conscientious and· effective preservation and management 
in such condition and use.~ · ·. · · · 

. . 

Sectkm 2 provid~ iden,tifil;id, f:jarrowly ~~fted, ~xteptlons· that were ·. 
deemed tp ~e consi~~nt witli that_purppse-. This intenfis s~mmarizec,i in 
Section 2:5, whi9h states: ~r o dontihue the 1.1~ of the Protected Areas for 
all purposf€!S not inconsistent with the restriqtions set rorth. in ARTf CLE I 

· above." (emphasis added" · 

If your clients hof d to the. interp~tation of. the Declaration set forth in the
first and· seopnd points of your letter; amicable resotutio~ of this matter will 
not be possibi!=i' arid the Lyme Land Trust will not allow. tabling of. the 
violations and disturbance that has occurred on ~e property. 

3. The Lyme Land Trust normally undertakes formal monitoring inspections 
of properties subject to Conservation Restrictions on an annu~i basis. It 
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~~nit~~ ~.ro~e~~i·mor~ fr~~UenUy Ir. ~~_'~v.~ht:~ere)s.:a·p;t~hti~I J>r .: } i ., . 
actuaf v!~(atiQ.r:t of .a. r~,icti~h, · Tlie· ~Yffi.e f;:anti . .Jrusf IJ~)i~ve.~:ttiat 1t flas-
th~.r~gar ~ignf to qol'1~:(o~ -the.. i?,rpee.rty,; to .i~~.,~~t:it mor:~ frequ.e~~~y. #(' . ·. . . 
tirri_e~ of.v.lqll!ltf9rrifi pl'de.t!? :etjst.i.~ tf,'.!~t.§tdg,iticm~l ~lo1i;ttio'ns ai:e :n~ · · · · 

· 9tctir,jng and:.t6 ·11~w?;rit~·$~,:V.EiY.1?!'SJQt~fµpop., ~~ p . .iµp~rf-9:J~;c;rr{fK tq . . 
~~~'rt~fi'l ~.e ~:,ct~~f offhe:ylplf.lpori~i · Gfy.~~ yci4r ~!.!~~~~ ·p,ast~~tlprys, and 
thca J~~t~~tt~··cq~tpitte~fiti'y~ur l~t!~r •. fti~ t;.~rnf1li;~n~J~will c~!'!tinue · 

. to ~l(ert:is~ thQse, ngt,fs .f:is·rea$cinably r.eq(,!lre~- fQ.ptcifecf·it$ ~nter~ in the 
property. : · .,:, · · · · , . ·. :·· . . .... ,· .. , · 

~u~:~o·ffi~· D~Cla~tfon'$·refer~~ce -~ :S,e~;rt.3:3., ;h~·if ~~tes:. ,;tsJ~lcl 
re[;lt;iptions. ar,. Jntenifed;'.cis·.l'i;:on~~iv~tron: r~s!rictibri~". as th~t;Ienn ls· 
d~fi~e.tn~· ~ectlon· 47.42;,i ·of-~e:-Gc;;pnec~cllf .G.E;n'ef.i!I.; $t~tute.s'\ ;t~e . 
~~ti:ii::tions cdotaji;iedin the De;l~iaticin-~fo/. a nit.J.ch gre_ate_r,\v~lgnt tt:i~n 
a~t'!~ativee;ii~~ll\ent~ f=pr ~~rrlpl~,· \~~Y do; "of ri~ tQ ~ appurterianf to ' 
anqt~e~ par~f bf prcip~ity-~na.::piivity:qf AA~Wicl ,~)1oheqr1~c1t In. . . . . . 
ad9ii!on, the ~9Jd~r of:~ Cqnsemiyon-.R!!stnctlar:i i~ req1,1~re9,to .receiye : . 
notip~. 9f tile flting' of a·perm.it-appliqatfoh.with ahY.:state. or rJ;lUr}fCiP._~,· ~11Y 
land "use agency· cir rocat 1:>4ildit\9 offictal Pr .directprpf-flealth~·bd'lar.:'ttian 

. tor intefi:3t .wpri<=9r ~r woik_tJ1~f;~~~-n~ l;t~~~~a :~r-·ai~t ~¥.'fo:qtpiint 
of an eXIsting ~.i,uldin9, prior t(! Jfie1 .:fifing 9Hhe,appln:;1tio.n.3' .Fin;,~Uy,: m.. . 
re~gnition · of d'i,f p1,.1~liQ l)~e.fi~·P.f.OVfcle~ i?Y. )jons~rv~ti~n re,tticti6nsJhat 
p~ect irriport~rit:ci:?ris'3rvation·val~\=JI?, ·9µr,~1",atµte$. 9!'.1.8 the· Attq.ry:iey. · · 
General ~pecifiC: auttioiity·_ to oiing· an enfor~menf aption 19 prq~pt·the . 
public's .lnterestin f!ie protecte!i,.prop~tty/1 . • . •' '·: • . . . . . 

' '.' . . . . . ". ,. ~ 

' ' •• ~ • • • _. ' • • : ••• ,• ,; ' ••• ; • • \ ~- .,•' < ~ ... 

The Lyme ·ym~ lru$t is ~appyJcr ~ave M,r •. Gfite~. m~t.wi~· the f.?la(qers' 
surveyor ~nd r.eceiv!!·anY. infOtn1.~QJHieiiv~red·to·hitn. Than!( yoq fgt\ th~ 
qff~r •. However, the Lynie.larid Tn:i~-( r~~Pi~.tl]~}igf'!t~o hav~ f\iir{~ijtes 
enter'oo~a tne ptQperty ·Pro:tec;ted: ~f the pecJa~tiqn. m o~er #>'ascertain . 
o~ co.r~rm th'~ lo~~on:.i;>{tt.ie; l?e>un,~ary: li~':~~f ~E9, .~~.trict~: ~$Ii! in fhe 
field •. )-WPOld appreel~:te· 1Ufyo~.w£?ult;J fo~rd me Mr. Garci.a~(S:·.~ntact 
rnfom:ratiori so ~atl ca11 pa.ss it on. to. Mr. Gates. ·. . , ' · · . . . . . 

4 .. :w~-'reg~~ to y~ur foµ~h point, I. be;l~V~. ybu· misread my letter. I . . 
. apoJo~~ if it.W<i~ ambiguous; The:Lyrne Yi-~d Trust)s sta~m~nt ttiat it 

was not looking. to· bring an ~ntorcernent action at.th.is ·time. was 
' . . ' . 

2 See C,G.S. §47-42b · J . . . • .. 
Seo C.G.S. §4-7-424 

4 See C.G.S. §47-42c 
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conditforied upon bein~ ~bf~ to' re~ch ·~!ti ami~abie' i~sci[utton of this .. 
mattef, If your.-cii~tif.s:.cci~nij$. to Uik~._tfte· pos!t1on oi.Jt!iried in your letter, . 
su~h-a f!:'!S.,O,f~1ioft iS .. hpt pos~!ble ~tt'Q:tfi1itY.JT1e. La~~ Ti:ust will: U~~~rtake·. 
all· actions· necessary to er.itorce the·- restrictions ·contained fn:the · .. · · 
o~r,a#itl6n; Jnclu.dinif s!3ek1t1g· an. ipj1fo~ion against.further viofati9n: 
orqers .se~king restoraJiori of the ?t~as .of ftie:propert.y d~magerJ~y your 
clients' acqv,ltje.:s,, as welt as -~t*lki!'lg'. r:eim~u~inent Qf the costs al!owei:f. 
pursuant-10 'Section. ~:a of th~ Declar.atiof'!. . . . · .. · ' • · .. · . . . : 

. •.. . ... 

While y~u· are correct th,;lt ce~ailJ pre!imih~IY. cosi~.mi:,ay npt b~. t~cqyer~d 
unq~r Section 3.6; preasiirbe a~'l(lsed.thatthe Lyme·tanq-TnJst\ivilrsel!k. 
recovery fylr atjy costs incurred _)1y it 'as b.$d of an~.action- to enforce. ihe. 
Declarationi including all'professfori~.d fees and·~xp!nses. . · 

I am spny to ha\le to repfy t(:i' yciur letter in sucli direct·terms; · howeve~ l do;-ntit. want you 
. , or the Platn~rs.to have a false Jinpfession ao.out.Jf!e imporl:an1:;e tha·_LYflle:Land Trust 

places on lhls property, the <?,Xl~tence of.-V{olations; or the Lyme Lan,d:Ttusts' willingness 
td act to enforce-the. Declaration. . · · · . : . · · . 

I look forward.to hearing from-yo1:1 when you ~av~ h_ad a chance to revi~w.thi~ witf1 your 
client so.that all parties-will be able gaii:ran understanding of !'low they, need to proceed 
to re~olve this matter: · 

FBG/dmh 
cc: . George Moore, Pre.sident 

Lyme land Conservation T~st 

<:?~' 
Frederick l;t ·Ga.h~g1:m, fer · 
Wal.ler, Smffli & Palmer, P.C. 
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Message Page.1 of2 

Linda 1:.. Bireley 

From: GEORGE MOeRE fgeosai1s@sbc.g!obalnet) 
Sene Friday, October 19, 200711:iSAM 

To: Sus;m Ballek; Andy Baxter; Rod Duxbury; Malt Elgarf; Jeb Emb113e; !::mill' Fisher, Ben Gahagan; M;uy Guitar; George 
Moore; Mike Rfcharoson; Tom Sh0emaker; Penny Smyth; Anthony Sulllvan · 

Cc: Linda Bfreley 
Subject EasemenfViolat!on Report E-1 

Memo to LLCT Dii:ectors: 

I want to inform you of a mafor violation on Easement E-1 at 66 Selden Rd. We are in the midst of confronting the 
owners. Our attorney. Fritz Gahagan, bec;ime act!vely Involved once we realized their attitude was less than co-
operative. · 

A small group became Involved once the tnfraq!on was reported by me (I was the newly assigned Stewa~d as of last 
year) to Emily Fisher, Stewardship Chair. That group consists of Emily Fisher, Linda Bireley, and myself. We asked Mike 
Richardson to join us given his regai background and brought in Parker lord as a surveyor's assistant and our attorney 
Fritz Gahagan. 

Some background details: · · 

The easement which we refer to as El was recorded With the Town on December 21, 1981 as Vol 71, page 223 and was 
.written by an Attomey Tighe for Paul Selden,,!t is not the comprehensive type Easement document we see today. In 
fact it is ambiguous as it pertains to mowing the field arep .. That ls part of the problem. 

Based on the recqrds a mowing schedule of early Spring and late Summer in order to protect nesting and fledgling birds 
was aphered to for IT!anv years. 

' . 
The secend owners were involved in a mowing Issue in 1995, Fritz was their attorney. An overzealous Conserwtlon 
Commission wanted the fields to be allow~d to rei:um to a treed state. Fritz argueq tl;ley had been fields as long as 

' anyone could reme!Tl~r and owners had the righl:'to keep them that way as !ong as they mowed responsibly. '(he 
owners at th~ time wrote a letter agreeing to a mo'.'4lng schedule agreeable to the 1.1..CT. 

Because·of their compliance, stewardship moved more towards an inspection from the road withour on-site easement 
inspeo:ion to.monitor the IT)OWin, Issue. 

Unfortunately, the last documented stewardship report was· Nov 2004. The stewardship duty changed.hands. The 
assijjned steward fallf!!d to ~Q inspe;;tions. 

It was r~~sslgned W. me as steward for 2006:-7 and I did not do it in the 1\1111 of 2005 as should have been done. 

The property changed hands in May 2007.1 did an inspection from the.road on July 18th and noted unautho'rketi 
n:iowlng.llad oa:urred, and notified the Stewardship Chair. . . · 

After several contacts with the new owners, I sent them a memo fritz prepared. Based on the response from their 
attomey an on-site vi!ilt by a LLd commltb!e ln September noted.extensive easement violations notvisible from the 
road. This ...,~t well heyond mowlng, ijeavy equipment was used in the protected ~rea to·strip pla11ts and shrubs from 
an embankment. a beach had been created on the river, other dearlng had taken place and there was possible 
infringement with an irrigation system. Unfortunately t{le lack of an accurate survey of our easement area prevents our 
claiming·that wjth certainty. We have elected to have it surveyed. 

There we~ no earlier photographs in the Stewardship file: Luckily we were able to retrieve aerial Images from real 
estate listing records. Emily and Mike also tock some waterfront shots from the river to ~e us some before and 

2127/2008 
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after. Rather than send out huge flies, I'll leave it up to you to request copies. We will have them at the next Board 
Meeting. 

I attach the fetter that Fritz sent their attorney. There has been a response which for the first tim!? suggest they are 
taking the matter seriously. In fact, I learned today they have hired a sail scientist, Richard Snarsk~ who spedali'Zes in 
restoring wetlands. · 

I believe, and l am sure my colleagues share my be!Tef, that defending our easement is NOT an option. We must 
defend·them or people will I.le reluctant to entrust us with easements In futl.lre. Defending Is not synonymous with a 
lawsuit. tt does mean going to the appropriate bodfes and asking their lnteNentfo~ which we have done. 

You have to take a tough stance and be prepared to go the mile {i.e.legal action lfit comes to that) otherwise the other 
party will try and roll over you. Some of these people have deeper pockets than the LLCT. 

There are legitimate concerns as to what a lawsuit could cost, and the Soard would have to vote before such a 
commitment: w~ undertaken. it is not the best use of our funds. 

For-more detailed information, contact Emiiv or myself 

Again, it now appears to be heading to a resolution. It is not in our best Interests to talk about this outside the Board or 
to malign the owners in any way: 

George 

PS 

· Read Fritz.' m11:mo b11:fore his letter for the best understanding of the situation 

Also, t!te yellow highlights on his draft were ~o highlight ~hrases I foungd awki.-van:l, An am mended version went out 

Note to file: the two attached d·ocuments are in the electronic flle as: 

EO l MemFBCltoMoore2007Sep24.pdf 

EOllttf8GtoMendozaZ0070ct17.pdf 
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Lyme Land Conservation Trust 
PO Box 1002 
Lyme, CT 06371 

December 30;2007 

Dear Board Member; 

Beverly & Brian Platne1· 
. 66 Selden Road 
Lyme, CT 06371 

I am writing to you as a precursor to meeting you at your January gtn meeting. Recently we had 
requested the blessing of the Land Trust for "soil samplings" on our property, and George Moore 
subsequently invited me and my consultant Richard Snarski to attend your upcoming meeting. 
which we accepted. 

My husband and I moved into our new home May 2nd oftbis year. Since that time there have been a 
number of activities at the house and the property. Most recently we applied fQr, and received a 
permit from the Lyme Inland Wetlands and Conservation Commission for many of these activities. 
We have received approval for some of the things that are completed, as well as guidelines for the 
balance of the property. I mention this because there have been numerous nunors concerning 
ecological violations on our property, and to the best ofmy knowledge at this point, any temporary 
disturbances have been remediated appropriately, at)d all other activities have been identified and 
guidelines set forth to the satisfaction of all conservation commissions. . 

The purpose of our visit to your upcomin~ meeting is to discuss our desire to de'!elop a marsh/pond 
system on.the property, and the relocation of our driveway. Both of these activities have positive 
ecological value, however involve part of the 'property which bas an. LLCT easement restriction. :Mr. 
Snarski will give you an outline of our conceptual thoughts at this time, and we are looking for your 
blessings to proceed with our evaluation of this marsh/pond system by beginning soil testing on the 
property. The second phase of our project is to prepare a more formal Master Plan to present to both 
the LLCT and the appropriate town officials· and commissions. · 

·of additional interest is the marsh/pond system would include a. :fire hydrant, and the .source for a 
Geo Thennal Heat Pump (a major energy conservation and environmental measure). The driveway 
relocation wi.11 allow safer passage to our house (higher ground) as well as move it significantly 
farther fro:111 the edge of Selden Cove. · 

I look forward to meeting you all on J anua:ry 81
h, and a positive response to our ecological plans for 

our property. 

Sincerely 

B~!~ 
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SubJecf: Lyme t.ondllust 

Page,_ss 
Dqte: January 21~ 2008 . 

To: Man & B.!veny PIQtner 

Phone Number: 526-2400 

Fax Number. 52M6BO 

From:George .Moore 

Phone Number;; 434-,3051 

foll Number. 434,,,1)54 

Aller coruideroble debate by the Boord of Directors and further revfew by oui:Execulfve Commlftee; we have · 
c:ome up. with OTesponse to your presentation to the Land Trost at the fast Boord Meeting, . 

We lo_ok forwarct to wcming this out. 

,~ 
\ 

\ 
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i 
I 
\ 

,.....:.. .---- ...... ---: 

l ,.. _ ... _ ... 
-

-- ........... - - ~ 

\ 
\ 
I 

\ 
\ 
j 



•• 

.. 
".'' ~I; ~·· 

. . 

O.n:.pe~J.f .Qf'11i4* J:.~m.~ !,.,,an~ 1_"tu~f, I wisl'!'tq,(~P~ncf :i~-Y6\lt: raq~est. for:~t{Pt~val ~o..d!Q . 
tes~ f:iaf eslo· rriijl'ii,f;ot' J\y"dtbl~gtesJ cGnditiGri~J>.A the ~ta in :o.rder fQ, . '61fio: th~d.e.s190 
!1lf an :ext~tt~n{e P:t?ndJu:t~ niars~ ;~etl~nd ,1st~~ prqp.osed.lh bs tiP: _. ~~q·i;,:n:a l{mi~d 
P~-~o or.the P.£Plefjted P.rqf:l~rty ~6.6- s~d~n Rtt~li... . . . 

.Af.iYr;!U IW9Wi an~fe~oa~~~bn 9f ~mo.vet of.~ iffl¥~al fs· i'toti.1erroitle~,'&1i iha,em,flt.lQ 
Cqps~~t.iott ~~ttlet;!en. N~t~t.-fhe-11:ssr,tlie+~rid ·1'rust iS'Willing·tQ perm1t"te!lliint1; ander 
theifoflctWitig: c.orid1tfoi;ts: . . : . · · . : ·, .. . . , . . • . · · 

.1 •. y.oµ ~~infh&,_i:#ppri;,~~J=Qf~ l~l~d: ~~a~~$'~ ~ll~~au~~-BQn..;nttJsi?!~n.; 
2;. ltJa e~sfiii;g. Qoj.\se.w.anon R@.ffiction f~~m,nd'ed. t~:.a!:low·tb~~st'.hof~. · . . 
~,;. .. tJi~ t~qigt I~ nooi~r~ in!J~sfVe·tqan'Aij~jy'; ,~s:.d~te1n1ine.~ :ey-:tfte. li:an.d'Tulst, 
4'. lha lanlirr11tstJ1~s a1to~partunitt-·te;uevtew and·13p.}?.rti>v~ioa.te~t pr~todP.1. ~nd 
5-.,. _ytlti share With tfie-land':fti:tsti. air testrng;resurrs. and:coµi~of :;ill ~l'.{Sill~.~d!l.Q, 

repoJJS bast:1d.pn toe:f$Or.ig:rss~.~. · 
' . 

. rnj~Jro~${ {fiQ"iJ~g bei~,i.UJ~ ~.f)'o~~ y~·g sh~til~knttW.~~t;t~a r.-antl·trustwJ~anly. .be; 
· Will~ng~g-d,iseu$$ arftetf ·th~Q~nseivaliat1.Restn\mor.\,'tq .~k,iw.the:prQposad lll:llld1:tnd' 

· m:atSti wettand·.system . . · Jtsrin. a:better i::nofogi~l;9~me:~nd .we:~ri-.r~~l'J:~n . 
~re..e.meni. on sillJE5.sJ:t~·C'PI'IC,l:;{rn1hqJoor:i:Dm.p!i~ns~ witb::ffi.~.V:Qri~r,.rat~iim :~~tl:l.eff'i1tt.. . 

. l f:ieU.~Y,e'~qu ~~\l¢J;tfr,ea~i .re~~ed. thJtt~A~ tru~~ lilfe~~!'tt:i1r!?tt:ofth~ ·~~~r.v.atiQu. 
Restri'tmoh,aha· t wm= not: repeattliat here~ Not; do I .l:fijJieve. fi:Jat 1t,iil~~: ~ny,pt.,1~~ · 
·~1eWin.9 p13stao.tlons-.aod $0 lwUl:-try:ijr;idJoi::u~.oo whaffJ:i~.l.~rJ. TFY.it.~!3U~~ ~I\QYI.~ 
oc~u.1: froi:n thls ·point·on. :t;.w~tQ .ql~.rl~ ·s~t aijt wJ!al aqt[Qr.i~ :the Lanc;t Tri:i~;J'eq_utres1or 
q,ompl.i~n~ With. the.'C.onl;letyapotl R¢sttt,etlort: 
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Brian & Beverly Platner 
Page2 ·.. . · 

· Januall( 21. 200~.. · . . .... 
•'>. . . 

: . I. Eiimlnate' a·n~ Oou.bts ab·o~t the 1-Q~6~ of .the Piotected PropetN 
• ' ·... . . • • •. -~ ·.__ .: ...... ,:: '. • •• _;i .•• ~: ~·)_~: ~~}. '··': -••• '-·. ~ .:. ~ ·~- •• ' : • ,- ;. > 
~ih ,regard 'to. ~e deJine:,~tion Qf ijle bou~da.,r:i~ of the .Pro~cted. Property. jh.e Land 
Trust believes that. it ii. in· pur common interest to· clearlY mani the boundaries of the 
Prot~cteC, P.avpeflli il'.t#fe fi~ld ancho ·re:cori:l· them .so. tf1al.if1ere is no uncertainty in the 
future •. Wf;, tnan~ y~ forforwarging:the ~pr,ogr~s~·pian: prpv{i;fed by y~ur surveyor, but 

. 'let llje note tn~t itfai,lsjo c.qnsiaertour rrtjlj 'pipes previous_lypfa:qed t? delineate the. 
boundaries of the Protected property irt or. ~bout 1988. · Wri request that 

' ·. _._·.:.~ .. _ ...... ~'/, ... )._ ....... -·-· .. ·····-' :·· _·.:.·:·,·-~:.·_{· : '··.·.:;_:• 
• ·' . bur. surveyors lrieet to reccin~ile :these d~reoci:is; . . . 
• : fh~ bo4ndaries,.of tlis Pmt~cted Property ~Ef surveyed so that they can be 

recovered .in the future; and . . . ' . . ' . . . . ' . 
• , the boundaries offh~ f)ro~tted Prop~rty be ~rked in ~e field.to prevent 

inadvertent violatfoo·ofthe Conservation.Restriction~ This can be · 
. aooomplislicid in a way tfiat will not'be' an eyesore to you: 

• -. f. • ' ~ . .. '' -, • , ' . • ' -',.. • • 

II. Com,etvatioh Restrictions.farthe Prdtected Prop~rj.y 
' ' . . '.' , . . . ·, 

~ . ~ . ' ·.. { _. I ·' ' • 

1. With regard to the wooded.ar.eas to thei sofjfh of the area excfuded from the 
Conse,vation Resfrfctfon:. · · · · · 

,• . . 
• ' ! • 

The la~.Tru~.ooncuis ~Ith the opjni6J;1.~the Lyme ponseJ'iatidn 
Commission that the :are~·that was 'dist1,1.rb~ ri1ust be left tci naturally 
reg~nerate,.fo awoode~· state~. ~cept fo,rth~ removal of invasive vegetatiqh, 
.fuere mU~ be no Cuffing or removal of V~getJ;ltjOIJ,'00. application of fertilizer 
. 9r herbicides, and nq weeding 9r mulching. We are not' sµre if we have 
agreement on the extent of the area that was disturbed amf should be· 
allowed to· regenerate to'a wooded state.:" . . . ' 

This i~meJi~itation app~ies tq the':enti~e \i!f()O~ at~ sout11· of the area.. . 
exclude'd from the Conservation Restriction; · In order to be sure that there ls . 
no future· inadve!tent violation of. tne ~onservafion Rest,ictron, I Wouicl' re171ind 
you inat the Lal'.ld·.Trust's permissionJs requir~ to cut~_es~ slm.,bt an~ other 
vege~tion iri this ~rea. Tois):ioes not mean that you must come to us every 
tim~ you wish to work in' the area. As a pr~ctlciil matter, if yo~ suomit a. 
manage111ent plan prepared.by.a licensed rores~er or a rorestecoiogist, the 
land Trust v.,ill revievl arid approve· or request modiffoation of the aetivities 
out in the plan. As long as those activities are cenied out under the 

. supervision of a licensed forester or forest ecologist, the land Trust would not 
'need monitor th~ Qther than through ifs ordinary . 
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· Brian & Beverly·Pfatner 
Page3 .. 

· January21,:200~ 

Finally. in or:der to' en~re that fi1ere is no misunderstaridirig of our position; t · 
need to:$ay thaJ regqf~ry "ppr.oval of th.a Lyme Consea:vation Conif!liSsion 

. d9es not supe,sed~ the need to:obtain the Land Trusrs approval of these 
activities. · · 

2. Wd/J rega,d to the area between yo~r residence and the Connectidut River: 
. ~ . ',' ' ' ' ' 

· Given.the,.disturbance created ·rast summer~ this area must not be used for 
. access:byccinstruction equipment' . . .,• . . 

To~ extent that the-irrigatiop ~ystem intrudes intQ the· Protected Property, it 
must b~ removeC,. In order to en~~mge the R;?storation of more natural 
vegetation, the area within' the Proteoted Property to the west of your 
resiqenc.:e must n9t be watered.· . . 

The height and frequency of m9Wing In thi~ arec1 should be limited in order to 
encourage ~e restoration of nafu~INegetation. . · 

3. Wdh regard to the g~ssed area along the Connecticut River to the north of_· 
· the ce_dar growi, 'J'.(hich inc/Udes,_t/lfi b~st ffXamptes of native warm season 

grass hab~t Qn th~ Pn,teoted Property:_ 

In accordance with the recommetipi;ltions Qf Anthony !riling, we· request that 
this area not be mowed between April 1st and August 1st and.that any mowing 
not be·less than 6 inches in height in order to encourage the restoration of 
natural vegetation. . ' . ; 

.: .. 
Witlr regard to the grassed area, north of the area excluded from the Protect~ _ 
Pn,perty and .ced.aigiov_e, where the natural vegelaUon was dest,Dyefi and f!3placed 
wlli1 lawn g~sses:' . . . . . . : .· 

To the e~ent that-the irriga.tion ,system intru~. into the Prorecte.d Prope,rty, it 
must be !'Bt:nov;ed. In. om,r ~ encourage the· restorati~n of natural vege~µ~n. 
1:t)is area must not be watere4,, ' 

. ' 

In accordance.with the r~co~mendations of Anthony Irving, we ~quest that 
this are~· not be mowed between April ·1~ and August 1m an~ that any mowing 
not be fess than 6 inches in height in ordef to encourage tlie restoration of 
natural vegetation. · 

1 The cedar grove Is situated both In ihe excluded~ and within tha Protected Property. 
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Briari & Beveriy Platner 
Page4 

. Jar:iuary 21, 2008 

5. Wtlir regard to the remainderofthe Protected P.ropetty ihat is maintained as open 
· . field: 

Iii accordance with the re~m · ·ons of Anthony irving1 "Ye req~~stthat · 
tt,is. are~ not be mowed between · ril 1st and August 1:; and ijlat any. mowing. 
not be iesl:i than 6 inchea' lri hefg~t in order.to encourage tlie' restoration of 
natural vegetation.· 

Finally. there i? another point which we shoiJfd clarify; that cdncer.ns our right to inspect 
the Pro~ct~ Property. lest there be fufµre ~nperi:aiijfy; we are obligeci. to give you 
reasonable notice of an inspection of tqe Prota~d. f:'r,operty, and we· assur~ you that you 
are very wercome to be present on such inspections. However, we cannot ba denied 
access to a Protected Area ahd there is no requirement that you be present 

' . . 
The land Trust is obliga~d to the residents of Lyme to assure full complianoo with aH of 
its easements and is 'prepa.red !o take whatever steps are neces~ry to accomplish that, 
including regal action if necess~ry, . 

', 
' ' . . 

We .have no wish to dis~rb your enjoyment of your property, but Wi;t must fulfill our 
stev.ardship obligations. Wf! hold. about sixty Conservation. Restrictions in Lyme and we 
fulfill our ·obligations, Invariably with the willing co-operation of landowners. ·, 

' ; ' ' . ' 

... Clearly fnis response has been reviewed by Attorney Gah~gan as ·wm any s1.:1ggested 
amendments to tha C~:mservation Restriction itself; however, if you would prefer to 

, address these requests directly with the Land Trust without lawyers, we a~ prepared to 
doso. · 

we· since~ly hope U,at you will meet with us to ·develop a pla~ for executing the 
compliance requirements outlined above. . 
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Jamiai:y 24, 200& 

George Moore-
Lyme Land Conservation 'D:ust 
:PO Box 1002 
Lyme, Ct0637I 

Beverly&lmrml!~ 
66 Belden 'Road 
4',ne, CT 06371 
(860) 526-UOYJ 

We a:re receipt of your letter dared Jannazy .W, and while we are encouraged that the Land Trust 
appears to rocognize the significant ecological value of our marsh/pond plans, and tbe master 

. plan in genexal, we a:re disappointed to again be part of a contimting colloquy about tlie temm of 
theConscrvationE~em.ent-

.At this juncture, we need to llDderstand the basis for your intei:prerations of the doCllllleotand 
your «~ves. .. Ple2Se do not .i.nfoon:m; ofyour .. demes or opinions" far the m;e of tl:ie' 
property, rather please cite :fhe doonment section. W care very COD:fuscd by stafements that begin 
vtifu "'We request that. ••• " This clearly .indicateS your desires for us to p~ a specific task 
oot supported. by the legal documents. We state this reqlle$t because for going on. 7 lllOlltbs we 
have recefved too many documents that begin wi1h these types of preferences and they ai:e over 
burdening us with rhetorio and.require 'US to waste time and resources reviewing and responding. 
As yon know, welm'e made this·reqn~ before. 

Please be very specific about your inte.tpretations and the support of '!hose in:terpretations in the 
easement dotmment. Based on your fm:mal .address of the issues, we will hopefully be able to 
bring tlrese extraneous matters to :rest, propedy ~ess this ncgutiatio.ti, and begin to assess the 
most approprlam amendments to the document wbiab. wIU benefit OODl'lel"Vation and ecology~ 

We asSllllle you cm provide 1bis dor.:muen.t In a timely tnatter; hopefully vrithin a week. If you 
have a problem with this time ftamo, please let~ know. 

Sincerdy. 
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.Dear.Briao&Beverly, ..... ,. ·',.·, >r;, · 1 .. , .. ,~·,,·:·, • ,.,,., <.·.''•;1., .... r. ,,. , ... · · 
~ ·~· ~,.~·: .. - .. , :·--~· .. . -:_., .. ·/>:t<.:· .. ·~ .. : ·~ .. :.:<,.:1j·*·._,(:"·.>. ·:.:.:~~· .. ~"~·~·.·:?·/::·)·~:~·;/ .. ~,.r.:.': .... ~·· .. -;·;:,.~: :.~:. -

··rhankvqu(o~y9urJanuarv)i':r~~p9~~mN~~~iqi,iu~.te~i.r.)./~i ,,:.:_:;-.,: ·).\ .. / :·: .. ;:·.·:; .... :,., ·: .. , ·. 
, · '', . : ~ ·. '· ,:.," · · ..... -:-,,,:-,/· ·, · '• .. , •::.a.·1'. · ·~·'•.,' ''· •,·.'.', •·i '' .'t' ··,. • ·~ 

. '. -:, .' T.he i:an~ Trusi wli~n.'!±imni4~friatf~g'tpfqti~~·pzy'r,,~itqp\~Y ~dt{G~r-i¥~ii~' ~~~ferJtly '.tfij~u$fi''g1~:;r:i:1:i~· ·; . ', .. . 
• ' ' • ., 0 •, •• '.' _. j"' < ~' •',- 1;,, ~,, ,;,, {-•• 1,;'-'•''' ,,a.•,,;, j!;,;F~',~ ,( '~~, I <,. ~ ',,'>.-{ • 

: ,• ... -liandfultof people wor!drig or\·th.ssue, llas·been'verv. ccinsls,tei:lt·\~lih .otir.'rrfessage. ,' . ' •,, ' .. ' . ;. . 
J • • • ~ •' / •> ~ ,:• ?' • '~ •' + l •:.; ~•/ ;~ 1• t: ,', :~,or~ ::,' ~·~*,~/>. ,~ ~". l~:':~J~I :. ::i; {q~~: J ~~~f~:••!i) '~, ,~;\.J: ~:;• ~~ >:·:<:,~; ,,;:, '; .. :·.- :,::( ,: • ,:,; : '~~ • ,'\ 

~. ,, '· Attacned llre-a memo.FritzGafiagah·pfeparJ:t1,i'i'or'lng1fiS1;pt~m1*f.·20Q7:v.rhkh lse,nt'.t9,'l;cu:.atth.e tim~; ,: ·,:. :·· 
' _'._. . I - , ,1' .. · ..... ·._ ":• .. .- ";"F 'I' ... '•<•,·• • _., ,':J ,,_-.·r, ·_1! .,.!, ; (<,··· '-.'-'·:> · ,c~.'1' - '--~·')-" ,; ,, ,·,_;-: ·" ·,,'_'., 0 ·,1·_ ... · .. · ~ - ·' :'! ' -, "' " ~ 

'. ana,H!Ojl'{,Qf AtW,. Ganagan1i; ~ao~~1'3r~O.O}t.l~~~:tq v.oui)1ti:o!J:lev,,~l!O~,Men902:a,Jn.;insv{er j:t;l . 
' ' y:~~r~equ!li~ttn,'paN1gi.ii;,na./i:t~spiic#~i1~l~k.~0µ$pl~~seie1read1~t~ml;)l'fip.lmd.th~,O~~,i~3!<1' ' . '. •, . : ':: . '. 1+r. ~p,~J\~·as ~~~y~~i~~ t~.tht~of r~i:'~-~~~tf;ctpal:le~l~~~.i~1!i 6!J~ pq,ln.t bv:,1:iointba~is,:' ' ,: . _;,:' '. ·, 

· : ,., ·wo~l_d sl:ie1yf prema~rei ,i~ thl~ tline:imlessly,~.u 11rs i1,1~ical;lngtha1;J191f9i:i[IP!:''.int1?iit! ta·cpange your.- , . : ' · · · ·: 
• -...: . .Pll!cth:.es)in .Vl(hldn::i?s~ wr1tien-cornm1:1ni~iiii:ins-;hot,11~- I;,~ 1:ief.'!ve~n-~1.ir'~1:ta@evs'.~c1.-notbeti.v~en.us', • . . ' ; .... .-: · ', .~"'' .-,\: ·-~., ,;:·.~~--;:;,·'.·;·:····.::!~- \.;-"J.~ "'.·~·-'.:..-~-,:·: ,:;·,·,,:·:-1:i,:;·-:. ,./7.: ',• ., 

;: '; .. , · . . ,. . . :Aite~·qut -~n-~te}o~pe!,;l:l~q, o,,t~~·!~.itirbin~!i,th~.t~~rf 6.~c4ied,:~~;&,~d ~i;f: ~p~:A111;fioi:f!tv/ng,ofi 
' .. ,' . ·EECOS visit.j!!lid wrtte a ,re'pori',qn;h!m~clfal ~e~ to· 6e:ff}~e:t4 'W!l!seri(tliT~.'tO:l!i:l~lttq.mey.;'t:l"ssu01ri:· 
. : · .-, · . · s~~ s~ar.eMt:wi~ vqlr.: ~it.icheifrs ~-~ow~ Jr~~e:~a~1s !br~u;r,equ¢sieri!ifm~cl!~!·;,:ft!J:i~l1S!-!' , V·-.: .. 

.:: :;, ,,-'.' /--'. _,:/i:·~<-'~::' ·\ '; •·,_.:i~·~:;,,) -.::~-:_i•.;·:1 __ :.;.:\!fr:·~·· ·:(_:_.,::·i:t:::_:;.-·.)</::(-:'i->: . .:f:;·r-.-f~ :/,;-'-~-\r.:·,~>-f·< • :::;-··/::<,:·;\ .. -.--..... ~~ _, 
•- . M\t·Janu,ii:y,,21~ letter v,-as. carefully worded to :011~-~(gali'l state' · t!i-e 1mostnifr~ yet. ·. · 

: ,": ,.:~e~~tf~i~ .. ~ai;pp~il:ile:~. weiifr~,~-d;s6u1s-i~~lij~~~thiJ: cefl:l.b;r:2~li· at:a·n1~etiri, ~:- :. 
, ;" _. ,, , ,_,•. ~~• .-.·- .•'."-·¥ :-"· ,,.",., · -•. :1:·i,_,;,.-_, __ ,·_,_,_.' · ',_.i..;.•,,,~_,_ '-'-'r\ \' •.,, 

· · ; your.house;btlt:vi,.W1;te:U!lsi.ii::.;:,;essfi.!lln having;i(f(lei!illfogftil'flls~ciJ'.i~·t. :,, ,:,·: .. : ': 
• , _ .. : . • , _ :_ ._. -. 'i. · '), ._.,,__ .- • ·: -~.:· • :<,:-·:': .'t _."; '. \~·,_~_: -:\ .;:·/:· ,::.-> _-_. 0

1 1 , --". _: -_~. ;,• ·,._::"..'. ___ 
1

'.: '( : , . • :? • ·~· ~ '-; :_ • _ '\, '- _.:.:, _ • •' 
! havfrereii~ ~ Ja]'.lua;y 21~ ietter-' -rl,-a'~hiii.il11C;es f ~eµ.'la~gti'~g~,th~tq;irrveye~ ;'.iihol)ltf and ''.w~ 
rnqµ~st:! lt when w~ ~~i:ir~s.i m~~inri_ \.v~;clcrio"~~Ji~-~ia om:~e~tl~n RJmction;$~Ordioi' . . .···. : 
· re&ai:d'!Pg t~e f;xti;nt of per!hitt¥dmow1og:6.n·tie.'seeil a}~ i!n/blgu~us'. · fiow~et;1Ne do iio~;tieJl~(t~tn~' · 
~onse~atlbri Re.~ctidn permll:l.·mdw1n~dr ttismetii: 1,;~sotui; filtn,e_r;~·.i(fo~m(!Wlrlf:l for agrigiJ!;ura!! . 
purposes ur1.t:m9wlng $at pr01.iid~f9r,a,t:ontii\~nc:e bf tfie m~a_dowlh,a;n_a:tµr,.J'i;om:lition •. I iJsec;l. . . 
"should" and."'riqud J:~ o\~kiiliiwledge triai:,: .. ' . . ·, 

.: .... ':'. • ~ :t • ' <' 
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. . . ' . .. : ·.,/ 
· (Jeorg~ Mol?~e I . · · ·· , · 
Lyme Land. Conservation Trust,.,Inc, 
p;;O .. Bo¥;'ipo2, · · 1 ·. . . 
Lyme,.<;:T 06)7.L i 

.Peiir ~eorg~: l . . ... 

; :, 
: .. 

. ' ' 

··:'. '. ,',' 

. . i . . ,, ' ,, . 
We l'!te: in receipt ,of youre~:tnail.dil.f:ed Ianl.llti,"y.::29;.2008.and th~corr~oxid~nce'):t3$ 

1:leef·s9m,ew~~lH'noi:,F~l7 h~i# We-1µ:'.:thel.11i:d o§.·tQt1r-?larlfibation tha~there at~ · 
desll'ed: ecofogiqal 9~toolllll$ ~af<H?,ot:reqwred ~~r ti:i~.Declara1;ion; As you: know 1t 
has always ;(:ieed o'urciiiteniion:to clarify and· sitppli:fy the'Lahd Trust's.comm._im\~ons; 
inoludmg:and espeoia#Y. the ~Qmmuoic.at\~ns thatfu.1:ve l>~en,~ted.to•and from 
.Attorney .~gE!ll·~ in,4:ir~y(o ~l .in ~imp~~:te~;;we,11t~·o~e.rs·.of finv11tt;: · 
property· im.i;l are: simply trying, to uwierstaq.d tbe·iand,Trust~s'~pforoe:rile~ dm,i~'\!'~ to 
qs. ·~ hplqer/j .of~~i:esinl:;1iorut¢1d~tfihe0 D.eQll.'ir<\tion., 'llie~~.dfr:ectwes need to be 
sepam~d :fro1?1:'~s?us~i~J;W o:f: p:~~d ~Io~cjtl Q~tcolllest aii4 ?ther'e~~ni~t.s t&e 
Land T.tnstmay be seeking: .Offiel:'Wlsi;. we. con beco~very, .frus1mtecl;, c9~d and: . 
ovi:i::-bur\i.en~ . I ·· · · · · , · · · · · : .· · · · 

• !~ ' ' 
' • j . .\ < •• 

:A.tyout sugg~stio~ we hav~ ·yet a~·rev.iewed all ofthese~y· correr,poi.y:i1rn~ · 
.and,..p~gany ~erpl!iiiffcatiOllS froro~~·~T:i;nst; we.~derstm:Jd. th.e.fullo~g. 

andpl~e·cqri:~t:~r~~~.~~~;~~tttif1~~.eq:or;: ... ' . .': ... ' . ' 

1, ¥o~g ~.s.es/ . ·is notd~~g.~seji ~.~·tn~ef~:e;np.tt~qed under. 
Segti011 1;~4. . . , . . . . , • . . . , , . 

2. y/an.:nngg;:as~s; is nofd~yingJ¢1isses ru1d is·th~ote nQ~r~~ und~ 
. Seqlion l.4.. i · · · · · . ·· · · · , . ; . 

3.. Crea~ andmai~tainin~ yiew.1t.~it ~gh~J~~':Ij;o~-t1:1~:~id~ce·ltf se~(l~6· 
cui:ting. prunhig and ttim:ming,of~egetatl9ri is" generally'peiroitfed pm:suantm 
Sec~i;if2.1 ~Q~~g~y?~~n,orurseto~.~.s~on t,~~cally ~Y · 
de!.mne~t 1tJ ~tilJ i?~ervatton mentioned at Section. LS. · . . 

4. ~lm:ltin,g trees,;sjmi()s-.mµ,mqwmg~t~ .µ:e getl~y'pe.a¢tted, p~µant'fo, . 
Secl.ioi;i 2.2 nohvitbstandmg any re$fcti0l:l!'l set ouHn $.ectio'11, ,speci.ncaily ifily 
dei+imenttQ h~itf!t piesem.tion mentioned at Secrfion. L5. · · · · . . . · · · . · . 

5. Setting otit~.~etal)li:,:fo.i: mow.mg of'~,~ or setting th~ :&.~ight Qfthe~es~ . 
· · ·or cb,i;,osing the sp,.ncies of'psesis a desired eoologioal: outcome not adilei:tive, 

> •' '. I ' . ' > ' • ' • C • > > ' ' 

I 
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6, . Notwithsfandi,og4ff.oxm,y Gahagan's coDllltenfs in th~ 9/W 07 memo, the und 
Trust is willing to considetmodiiicatio~ and/or amendment pmsuantto ~ection 
4.1 to the Deelaration., in O,I'9er to achieve vario~ desired ecologi~'outtomes to 
which both -.,ames may~ 1:¢somepomt ig the mture. ~ . . 

7. ~ Selden Cove b.imk below ~Iden Road Slid to the~ of the driveway was 
cleared in inadvemmt.viohdion c£Secliozt.1.4, but has been restored to a natmaI 
ground CQverwith mmve'. ~ nnderthe direction of an arboristand with the 
approvalofthelnlamlW~d&Coinmission.· · · · 

• • 1.:-. ,:· 

We understand ftomow:--eytfult ~ticutsmtute47-42aaild ~ ~ 
in other states were e~ to help clmtjtabl~ groups .Jib the Laad 1):ust enf'ome 
c:pnsermron ~ts. \Vpete eso~c. '!OJWDOll law iu.:thepastma)' have 

· · reiJuhed sw.:11 groups to ~WJ;l ~ l>endifed by an ~CZ1t oo:ful'c the group 
could legally enfb.rce it.· )Vhile the statute helps the group retain.its s(atus tlS 

enfbrcem, also adds the Attomey Oeneml as a possible enfbreer. the law does not 
expand, the legal meaning of the terms ~documents; . A,ttor:ney Qabagan., in.his 
911A/ 07 memo :re.furs to ooi:respondence "in the Land Trust files"' wfdch inibnn 
him as to intetpre1ation. We are not nor was any potential ~r of the 
property, privy to that4:9rrespolldencc; since itis not part of the pub~o record. · 

Howeyer, we do Imve public correspondence dared July 31. 1995 .ftom Attomey 
Gahagan to the Lyme ~on CoJPDUSSion which unambiguously~ that 
the o~ of'.~ Selden.Rciad*'4y." ~1o ~~la,wfu.lrlghtt.o 
decide wbetherthemeadow should be ~wed to ~;to a wilcl~ or remain 
~gmtedmto 1heirresident:ial.ime. Mowii:Jgthc ~wp~odicallymeieJy 
main1i.wls it in the open~~ it has remained.for li'Ying inemoi:y." ·. We 
thereib.ie feel ihat our property is in compliance with S~tion 3.3 of the document. 

In conclusipn, we am in full~ with your staterri.ent that there are mmiy 
ways to, achieve desired ecologi.calouwomes, and our }lilid experts stand ready 1o 
addres/J mid imm"ov~ the ecology o~~e:pio,P.erty1 hopemJ!y ~ the Land Trust's 
advice and cooperafion. . ~ properl}',~ ~n be s'abji;ict to tho spring floods 
andp<>llutil)Jl that is wro~in the ~g ~~~ Wpwoul4_liketo eoncentrafe. 
our ener • ' to . tectm our residence mid ' . ~.;..ff mid. ro..,.;.,n the :habitat. . . . ~ ~ . ' g . ' ' .. ' . . pro--:-'5' :unp ·-
fur indigenous planis!Utd wildlµe;vet~o~ tbat'Will buffer endmitigute tlood 
damage and polltiti~ and;protect~ organisms.·· 

Tbimk you fur your c:onsitleranon of these maUms. 

' . ,~ s~· Iy, · 

Beverly and nan Pla.1ner 
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LYME LAND. CONSERVATION TRUST, INC. 
' ' 

Bever)¥ & Bria9 'Platner 

Gt:i'Selden Rciad 

o~r Beverly.arid ~fi;Jn 

S,ent:-Vla !;mail an'r;j \;;erti:fier:I Mi!.il 

With regard to siour Jetter of January ~,7."t,. letrn~ cami-nei:tt-on·~ few. afyo4r'poin~.·: 

1. Mowing ai. part ofan agrtcutturaf us'e is permitted,. Other mowing is hot pfohibite'cl perse; 
however,when:mow1ng91uses a chani~,ih th; nafur.fi;onditfon,lt is gesl:!:oY,inJrnra~ses. 
Frequent an9 i:;lo;e mO.V?ing W\IJ r~l,llt ll'i $e desfruc;tjon of'th~. natu~i. ~l'.l,SS!!S)li1d repJaceJoent 
'by another type~· tnetefore, oµr ppsltion ·1s·~rt.ain freqL,leQt;;ies and helg.bts. of rnowlng are 
r~trfcte,d witl1!i:i ffie 'restrli::te.a area'. tJiowirilt oh f'reciuency Of hefghttharcauses a.change .i~ 
ffie natural condition ls-a vjolation. 

i. Slmilarly., watering ~{.asses ·al?5troY,s gra,~ses thi!h exist wi1;hout wa:fer1ni!; j.e:: tpe m.il:vfc![ 
c,ond!tioµ l'lfld is a:ri;st;ri~d iiciiiv!l;y. :Contlp r,iiryg.l:a do W'lth,in the restn.i:;t;~ <!l'.ea ls a vfolatjon. 

3, W1i11 . .r?g!lrf.l t11cre!lting,a11t11;na111t1inJng:sight line$ from the residern:e; we ~elJ¢;)? that this. 
adivity has:aJready occurred ancf,ad.dition,;d c!§i;iring:of'l:h~ area to the we.st ofyqur f'eslc!ence: 
w'ould be a liiotation, ·Arty. wttirig;C!f t,r~es in ar~as i;liai: were wooded :atthetime t~e 
t:onseMtion Restriction was cre'atetiwi,thouHhe Land 'Frust'!i conseritas, provi9ed In :§lJ 
wouh;t be ;!!·Vlolal:lbn, · · · · 

4: I hil"e cotnmente'~ Qi;i mqwlnt;° gi"a$s;es .in, P.Ptnt';tal:/cve, ~.long.as your plantilt!? ?.Te! 
agrlci:tlturaliJJ riattiretaild or cr~atei:irnia{ntalna natural'coi:id.itton,. thatJsaccep,tabfe, AA 
J;Xample.qf,vih~t!s.not at:cepl:able lsJ\lhet~yqu lf.es.frov,:d'the ¢<l'stlnf~es:apcf seeqeq_ lay.ih 
~rasses. Please note that §2;2: does not fi,du'de a i'i~ht.to·p!ant·~rass,. ifyo'tl are ·not !J;Oiri~tb 
limftyciurmowing:,:o alli:!wa natural:resforation·of.tnose areas;:we wm reqtiire:restoratlon by 
replanting those-areas with naturall!( oi:rcurri~1.rspeciesof gra:;i;es. If you are no~ 1ilanrifr1g on 
limiting mowing 9!l tl;re remainr:f er, of l:heJmeadp:w ~nd. a tong th(;! River, we·mf! ~ave.fo wait and: 
see ~~het!,ei: your aq;ivity destroys.; .is w~:.~eliev111 if ~II, 1;he natural!v e,a~hg !Ir.l~es that occur 
inJ:hose ~re;:.is •. 
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5. I beliel(e you are missing the point entirely. While creating a hitd11esting habitat is desirable, 
destroying natural grasses through overcuttlng;m~ irrigation is a vi'olatian; 

6. r believe the .bestwav to ,espond ~ thls lsto quote from mv Januarr ~ 2008 letter: 

"As you kno~ ariy eiccavatta~ or rewcwai of earth material is not pe,mltted by µie exlstl~t, Conservation 
RestrfCUan. Never-the-less, the land Tmst 1s wiUlng io permit ~ni, UriderthefeOowlng conurtlons: 

. ' . . : : ~ 

:L yauobtain the appro~ of the Inland Wetlands &Cqn~n. commission, 
2. the emtlng Conservation Restlit.tian is amend,ed to.allow theiest holes, . 
3. the 'feStfng Is no more lmtasivrithan .nei:essriri, a.sf[t!tennined by the Land r~ · 
4. the Land Tiu$t has OtfDppdrtuh/tyto imnew c,na appfO'{e the, trefstprotocai and · 
s. yaushare wlth'the I.and T• all testing 'results ima copies o/att engineering repom based on 

the testing mult:s. · · · · · · , · • 

In /airne5$ moving beyond the test holes, you should know that the land TtimwiU on,Iy be willing to 
dilcuss amending f.!re conservation Restriction to allow.theF,Oposed pond and marsh wetland system if 
this resuits ill a betterecciagir.al outx:t,me and we. can.reach an agreement on 9!!.issues a:,nceming your 
a1mplfance with th~ Coml!Illatlon ·Restriction. · · · · 

7. Your comments are noted. We have nirt detennined the extent of the clearing that t.cok place 
nor confirmed lfthe res!:anition wa~ sufflr:renr., We need to look at that diirfnc ~ur spring 
inspection. · 

The Land Trust was ge.nerally satisfied with the ei:ologi~l status of the iµeadow ~nder the priar ownem, 
We are not advocating the pond and marsh wetland~ concept you piesentml to the Board last 
month'tO pin a dlfferentcondilion. It is something you~nton your pn,Pffl'I and, sj~i:e we hold a 

. • /i . ,, •. . 

Conservation Restriction, wewilf consider ft if and onlv lflt results in a11 lmprovedecolag[c:al outcome. 
. ' 

Before giving approval for any changes to the Q:mservaUon Re$1ctlon we req1Jire that we resolve our 
differem:es on all outstanding i$sues~ Jncluding~ose r~d'in myJanuarv 21st; fetter that you did 
not comment on in fl)ur letter of the a1•. One 0,f thpse l!isurveylng iJe'restricted area and permanently 
marking It. You do not refer.~ that Jn your letb!r. can we start ti'lere? · . · , . .. ' '. " . ·., .. 

In ~9sfng. let me say BOIJ'IJJ bai;k and fOJU! r:m th~~~ is not provJrigto be pn:iduettve. What Is 
needed IS for US to Sit down a11d ~·110 tile ISStJe$ witi'lin the context of resolvingourproblerni We 
need to flnd solutjons ratherthari eilpge in a neverendlrig.debate.. 

. . . ", ·. ·, 

I suggest we organize a m~ng one momlniat Town Haff with our attom~ present. 

SJneerely. 

George M(!ore, President 

Lyme Land Conservation Trust 
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II.OBERT P • .;liOER.SON, JR. .lJ'.!IALLER, SMITH & P.A~MER, P.C. 
· lil/GHES O!Ul'f!S 

EDWARD 8. O'CONNISU. 
FlU:l:IERJQC a GAHAGAN 
TRACYM.COUJNSt 
!'fill.IP M. JOHNS'fONI*• 
OA YID P. CONilOW · 
ClfA!U.SSC.ANDERSON ·' 
Klm1N M..WOODS+ .. · 
ANDR.EWR.cm..LEMME+ . 
ELISA V. HOBBS 

COUNSELORS AT LAW . . ' ~ . 

52 EUG~E O'NEIµ. .DRIVE 
· . P.O. BOX88 · . · 

NEW LONDON, CT.06320 
(BEIO) 442·0~~7 · 

F~ (860) 447-~15 

www.wan;~mlthpa!r~;~~--com •At,sO A.DMJTJa) IN MASS. 
+ALSO ADMITI"EO IM R.l 
••At.SOADMIITl:D INN.\', 

EMAi~ fbgaM1111n@waUtl$'lllllhpa!mer.i:xim 
',, • C, • 4 

Via Certified Mail 
Retu'!' Recefpt Requested 

Mr. Brian Platner 
Mrs. Beverly Platner 
c/o Al.t~mey Santa Mendoza · 
The liberty law Firm· · 
111 Huntington Street 
New London, CT 06320-2196 

May 20, 2008 

RE: 66,Setden' Roa~. Property of Beverly Platner 

Dear Mr. and Mrs. Pla1ner: 

FOUNDED IN t 88S AS · 
WALLER& WALLER . 

TRACY WALt..ER (lffl•l947) 
1. n:oom::r SMl1HC!9f/6-l9il1J 
BllIDSl;;1 G. PAJJ,tllR. (19.JS.:WOO) 

OFCOI.INSS:.:.. , 
WILLIAM W. MINER 
~ERTW. MA.RR.ION 

The Lyme Land. Conservation Trust,. Inc. (the "land·Trusf) received and reviewed 
·your correspondence of.May 7, 2001?. · Unfortunately ii: makes it clear that there 
· remain a number of misunderstandings about the larid Trust's positron on last year's 
activitle~ within the. "Protected Area" created by the November 1.981 Conservation 
Rei;tfict.ion granted to the Land Trust. by Paul a.: Selden (The "Cc:inse.rvaticin · · 
Rest~ction"). 

The Officers of the Land Trust have attempted1 on a number. of oocas1ons, to discuss 
·: these mljltter with you and: have been rebuffed In each.lnstanc~. The land Trust has 

also sent you several communication~. most f!:!ceotly on January 21st and february 
18111 2008 with its view of potential and existing violations of the· Cciiis~rvation 
Restriction over portions of your property. This letter provides you wlth wrttten notice 
ofihe clearest violations arid attempts to ensure that you clearly underatarid what 
must be done in to main~in compliance with the Conservation Restriction. 
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WALLER, SMITH &·PALMER, P •. C •. 
. . 

Mr. Brian Platner 
Mrs. Beverly Platner 
c/o Attorney Santa Mendoza 
page2 · . 
May.~o. ~pOB . 

': . : 

This letter does not· addr~ss ttte s~veral ,Po{lits in th~ L~hd T;rtist1~ .February 1 !Jth letter 
that set out the Land Trust's belief that identified ongoing.conduct ~ill result.in the . · . 

· · destruction of natural features over time 1n violation of the Conservation Restriction. 
' , ' • ·, < ' ' ~ ' • ' ' ' ' • • ' ., ' ''. ;: •• '· •• • :· : ':, • • • ;- ". • ' 

' ',,· 

There ~re several immediate violations that must be dealt wlth attlils time. : . ' '. ' . •. ,,: . : . ,• ', ' ; . . "·.· ,' . . ~. 
1. The port{9ns ofthe·~Protected Areas" (as meant by the.tcmservatloil 

.. ~estriofi!=)n) north and west 'of your residen~ wh~re riatun;il g~~ were 
destroyed and replaced With fawn grasses· mµ~ be re~ored tci'a natural. 
conclition. The. ~ame is true fo~ the ,ubeachn you created ·n;, the west of your 
residence! Your a~~ns violated Sectio11. 1.4 ,of ttie C~n!ieivation . . . 
Restriction. Please provide·u~ with your, proposed plah to reinediate this 

· violation within 30 days.of your repeipt of this~letter. By remediation, we . i 

mean actions which will restore ttie .areas 'to ttie condition that existed prior 
to the violations. . . . ' . ' . ' .. 

2. There ar.e ;a number of areas\vhere undergr,qun·p .irrigation $ystems have 
been piaced iri violation of Sections 1.1 and 1.3:· of the-Conservation · · 
Restriction. 'These imgatio,ii sys't~m~ mus(!;!~· rem~vfKS.; Sin~ rpost of the 
irrigatior,i system~ ~re tocatec( in area~ whel'l3 th~ n~tu'raJt~ exi~ting.grasses 
were repl~98d with Jawn, ple~:;;e i,:i()lude your. pl~n. for removing:the 
irrigation systems from the protected area in. your remediation plan for item 
1 above. · · 

s. i'he {,iestruotion anc1 .cleflrtng or tne ~ood~d :~r~. aAd natu~t.understory at 
the southeast comef of the· Protected Are.as was a violation of Sections 1.4 
and 1~7 Qf.the:conservation Res1iiction. · While the Land:Trust rior:ururs with 
t~e ~Ol)S~ryaW>fi' 9omrpisslo~ ~a~ 1~e are~ :,Y~4:·i:i:3e.~an.ted )Viii; ;, left· ·. 
undt~turb(f)d to t)al':{rally regef1'1r~te (tno{iJdmg.~~r time, the:regenerat,on of 
~ wooded st.!Jte)~ test~re tliat.spe~ific are~ •.. w,e· nave;ncit be~r:(able tp ... 
ge~rmine wl)ether the:.area that was. tj(sturp.\¥f i~ larger.Jhan tl)e area you 
r~toreq. If thi$ pr.oyes to be the case, additional remediation will be · 
required In this area. · . : ' . . · ·. · . 

In addition, the Land Tl'.Ust is not ·certain about-the exact Jim/ts. ofthe area.s destroyed 
· 1f11he~ you expanded your 1!3wn. As· a· res11lt.we· h.ave e·ngaged Richard Gates to. work 
witli your surveyor to prepare a survey to. loCc!fe the exact boundaijes of tfle . . .' . 
Proteci:ed Areas and this correspondence_ sewes as nopce that h~ wm be coming on 
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· WALLER, SMiTH & PALMER, P.C. 

· Mr. Brlan. Platner · · 
Mrs. Beverly Platner 
c/o'Attomey-Santa Mend9za . 
Page3 . ·. · ... 
May 20, 2008 ' ,. 

the proP,erty fortliat purp~se·~~in 30 days.1 He \1~~ o_ee,i· asketfto giv~-~ou 
reaso,:iable ·notfce of starqng hrs work.· At the same time the Land TrustWtU ask him 
to make a detenninatlon of the sfze of the area disturbed at.the southeast comer of 

.. the frotecte.d Area;- · . . · . · . . · 
. . ' 

Tile La,nd .Trust believes that this right of acc~s Is· proviclE?d to· it and· allowed· under 
Section 3 •. 1. of the qonservatton Restn~lon,. as the Land Trust cannot properly · . · 

. inspeQt,tJ,e area pro~cted .bt the .Conservation Restriction am:J determine compliance 
With its ter,ns if the land Trust is not certain of the location of the boµndarfes of the 
Protected ·Area. · · 

In addffibn: Mfchae/ Richardson, the new.property steward, will be contacting you 
shortly to give notice of an inspection: of the Protected Area in brdet to· determine 
complian~e with the Conservatlon·Restrictioo. . · ·· 

l;'lel!:lse 6,e advise~ that if yo~ are unwilling to cure tha violations of the Conservation 
Restri~on, the l:and Trust'i.vill have no i::hoite but to exercise ifs legal responsibility 
to defend the rights and public benefit c;reated by it · 

· FBG/dmh 

cc: M~. Templeton Brown, Vice President 
Mr. Michaef Richardson, Sleward 

~~~ 
Frederick B. Ga~n. of 
Waller, Smith&. Palmer, P.O. · 

1 As noted in !.he Lam:! Tmsi's earlier correspondence in respol!Se.w ·your recent notices of 11pplications to . 
construct impwvements near the·boundmy of the Protecte~ Areas and 11$ discussed 11t the Public Hearing before 
the Plll.lllling &: Zoning OJmmisllion, the Lruid Trust also n1:<::ds a more spei;ific di:lermination of !he boundary lo 
order to provide a formal response pll!Suant: to Section 4742d of the Coilllecticut Genend Statutes. 
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;i'il\lf 1i:t'.l'lleillf.t . - . 
·Lyme Co11ww.~i:m !:J'onµ;d~sj~n. 

. . ~tgltqi!4 
~,:r~,;~-~~~-~;, ... :. : .. , .,, , .. , .... , .. , . "-·· .... ~~ ....... . 
Rel!Resioralion.withiri iiltegulatei:L~ iax:MiiP'7, torI6 
• ' d •• • • • ... • • ... • ., • • • • ... ' ·, • ~ ~. •• -· •• , ~" ; • • •• 

DwMtArmon~ 

trni:lcrtJi.e 91.!cf~!tj,;crftli~~~!_l~ept~ffi'i:i:r nn~the 
-~movmgJie.o!J.ci ii)lrasive ~ilcl~:J1i-ow.:- . •. ' 
.~rOllf~ Tlll;lwt·~.l\ta.;,6/, 2!)QQ:fiY.n)wfr-: 

imco. of !lli.rnm.t·.SW11;1i!d, w,; fl~~ fi~ 
~<!. i9.<:l!)d~t ~~ ~J~~ S&!!' Ille •attaqtelf. 

Bernio.·~ijil~ ,ZE(;l;. . 

l woul!l li~e'.!Q itdii th~fh'.llo~g,!10?1riie~; 1!1~',if¢ ~.lls.· ~!i~. !il."!:le 1;o iu:r attem:lon from:1:1~vfous • 
:0WJ1er; l!llttln fii<;J;~.11:e:,lM,11, ''!luil!'p~.sj~. \:Ve reiilpv,:,:13!1,'mir.~ that we,,., N'P/i.W~Y·dilm'ped 
-i:nt~ ·!h~.';u:~ii,_!n}ont.with a- li>Hrl.:oi:li.,,. "trash.'!, Sow!ll·pt'.¢~'1:ihis. ;u:.~!illi q_ta1iliz1atu,1:if1= {ni'ier'$ and, 
thm. al:l'C:~er20·.ycncy'Otiii.'the tQ\:l\tian·titi:hi:r..;: lires''\'f4ii.~W~l}4_ 1!hf hiur1 w~ mct1c tii.ai. tills. 
pr!lperty·hw; 9!tperi.ii/it~l1·tn.~e-J ~Bil, W~·lj!jlo·.l:iilll®tii(\t~-iif' mllen\dc:td.b~o~.t)J1!i'~~# 

. f!ie111 jhli:i ~}t)yrit;i\l, v.ijey lliftfqsJloul r:ljllai'¢lf; A,~ \~e:sii-caTi; lft_1,qu1di;,i;.li~.sf!o'ii,-iairr~p~~!fttilw.$.liii1fi. 
~d <::\;ml11g,in 'm$1., F.olfowinjfl\ll'r .. 'Siiark!'-l..in;~lruc!iotil!; :Wii:~:@Q.lµj!!il!g t!tf'f?~t!a"'. Thi! vineis'tlJ.11.t· 

:tn1.v.~•b,oon rmnpm,tll!«!Ltg&Qp~tiia.~i,>li i~.iij;ij\Sj,: the.inert i,1iitll~ng..Mi,ny'b11Vo,b.l:'Cn ~Qved; lit;t 
iil~t ~~~~ cut ii!ii1 :iieeii U). die an&hox-111n,ov~,~. · · · · · . . ' ·. . ;,•' ' ' 

Jt il!~PP,'!XI?~ iii µ,s:!¥wis ~t:iil\ lioitl;~~ ~~~'this ye~ llowev;er, 11.tong; tum ~o.i\..:wili tic 
ne.c.qllfl tg .til~urt.~ !fie :f<J.~'td,'aiea,.·ll!Jok t_i:, )'Pu.t:auidllllCllrQ~:lj,pw,.v,?c P.n}~ i!!!l;t~ly"wfthput 
Cllllsins'.arii vieil41ion& .witl\..lli;, ;m.r~.J~it ~ ~!ll}Pt~,¥,i~llr 9f;f.t'Jf~n,g wlill.t ~ did thil:yca(.I, Of 
course pll(-emi~·}v/ll -1ic.~.lllll:~lf~ei'!\"al.i? ~ce-we have 1liaae1'1lllclr'pfqg(IISI! l:lii~fi'""*,· 

. '' ' ~ . ' 

. . 

JJil'!lU llll~. ia.caidact•us:pi.!l*-'!Jl!ll,~ur,~;)~~~f'.~~Y.e; '1:i!' ~ttit l3.!!~~~'o(a.!!!~~~~~1i~,. 
;r .. ankv.,;i!,!'.. . . . . . . . . . 
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NEW ENGLAND 
ENVIRONMENT.AL 

SERVICES 

Ivfr. Bernie Gigliotti 
Zoning Enfuroement Officer 
TownofLyme 
480 Hamburg Road 
Lyme, CT 06371 

Dear Mr. Gigliotti: 

BLACKLEDGE 
RIVER 

NURSERY 

RE: Platners Land 
Seldon Cove Road 
Lyme, Connecticut 

May9,2008 

This letter is to serve as a status report concerning the removal of exotic invasive plants at the 
Platners umd. The exotic invasive plant eradication is being conducted on the forested area south of 
the house. I inspected the progress of the exotic plaJ:Jt eracliation several times during the winter and 
spring. On May 7, 2008 I inventoried the plant species in the forested area and the following is a list 
of the plant species present This is not a complete list of all the plant species present:, because some 
of the herbaceous plants could not be identified this time of year. 

Trees 
Silver Maple 
Sycamore 
Ea.stem Red Cedar 
Red Maple 
BlackCheny 
Flowering Dogwood 
Eastern "White Pine 
Gray Birch 
Black Birch 
White Birch 
Black Willow 
Red Oak 

A264 

~ 
Spicebush 
Elderbeny 
False lndigo 
Smooth Sumac 
Speckled Aider 
Highland Blueberry 

* Multiflora Rose 
* Japanese Barberry 
* Morrowil Honeysuckle 

Vines 
* Asiatic Bitter:nveet 

155 JERRY DANIELS ROAD, MARLBOROUGH, CT06447 (860)295-1022 
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Mr. Bernie Gigliotti 
Zoning Entbrcement Officer 
Town ofLj'me 
RE: PJatner Land 

Seldon Cove Road 
L)'llW. Connecticut 

May9,2008 
Page2 

Cinnamon Fem 
NewYoik:Fem 
Sensitive Fern 
Cbriatmas Fem· 
Jack-in-the-Pulpit 
Skunk Cabbage 
Violet 
BedStmw 

* Phragmites 
Geum 
Field Horsetail 
WildRice 
MayFlower 
Poison Ivy 

Herbaceous Plant Species 

* denotes exotic invasive plant specie 

GoldenRod 
Jewelweed 
Tussock Sedge 
Bottle Sedge 
Lakebank Sedge 
Blackben:y 
Yellow Iris 
Blue Flag Iris 
Wood Reed Gmss 
Broad-leaved Cattiu1 
River Bulrush 
Whitewood Ast.er 
Blackbeey 

The furested area encompasses both moderately well-drained :floodplain and fresh water tidal 
wetland. The plant specie diversity is high. The tepla:tited wetland area which was cleared was 
inspected. The .Arrowwood. Red-Osier Dogwood and Winterbercy shrubs wbich were planted 
survived. Sensitive Fem, Goldenrod. Cinnamon Fem and Yellow Iris a.re growing m the restored 
wetland. In approximately two months, the restored wetland should be revegefated. No remedial 
measures are needed. 

The eradiation of exotic invasive pbmt removal has primarily been focused on the cutting of the large 
stands of Japanese Bamen:y and Multi.flora Rose. lhe large plants have been cut and placed in btlllih 
piles around the furest.ed area. Dead branches and logs have also been placed in 1he brush piles. The 
majority of the Asiatic Bittersweet vines which were growing high into the trees have been cut. 
Many of the cut vines were pulled out of tbe trees. No trees or saplings were cut during the plant 
er.adication. Small Japanese Barberry and Multitlora Rose plants are presently being spmyed with an 
herbicide. The majority of the plant& are less than 12 inches in height thus 1he potential of the 
herbicide killing the native plant is minimal. 
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Mr. Bernie Gigliotti 
Zoning Enfbrcement Officer 
Town of.Lyme 
RE: Plainer Lmd 

Seldon Cove Road 
Lyme, Connecticut 

May9,2008 
Page3 

The follo'wing e.mlication measures need to be continued over the next two montlls: 

1. Pull the Asiatic Bittersweet vine, which are growing on the ground. 

2. Spray the small Multiflora Rose, Mon:owii Honeysuckle and Japanese Barbmy plants when 
they resprout. 

3. Spray the small patch o:f Phragmites in the tidal wetland in June when the plants mature. 

Please do not hesitate to contact me if you have any questioos. 

RR.S:srh 

Sincerely yoms, 

~~t~) 
R. Richm:tl Snmki 
Certified Professional Soil Scientist #1975 
Professional Wetlands Scientist 
Certified Sediment&. Erosion Control Specialist #200 
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09/10/2007 lli23 FA.I &604343054 

Mr. Rufus Barringer 
LYME LAtfD CONSE:R.VATJ:ON TRUST 
11 Oakland Avenue 
Lyme, C'l' 06371 

E 

April 1, 1992 

I• 

! 

Dear Rufus, i 
! 

ijg004 

We think it is reasonable to limit the cutting 0£ our fie1d to 
twice a years once as early in the spring that soft ground aJ.lowa, 
and just before the cold weather t:owards the end of October. :tf 
the '!'rust has other concerns at 66 Selden Road, 1et me kn~. 
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NO: KNL-CV09-6001607-S 

LYME LAND CONSERVATION TRUST 

v. 

BEVERLY PLATNER Et Al 

TRIAL 

SUPERIOR COURT 

JUDICIAL DISTRICT 
OF NEW LONDON 

AT NEW LONDON, CONNECTICUT 

MARCH 3, 2015 

BEFORE THE HONORABLE JOSEPH Q. KOLETSKY, JUDGE 

A P P E A R A N C E S 

Representing the Plaintiff: 

ATTORNEY TRACY M. COLLINS 
Waller, Smith & Palmer, P.C. 
52 Eugene O'Neill Drive 
New London, Connecticut 06320 

ATTORNEY JOHN F. PRITCHARD 
Pillsbury, Winthrop et al 
1540 Broadway 
New York, New York 10036 

ATTORNEY TIMOTHY RUSSO 
Pillsbury, Winthrop et al 
1540 Broadway 
New York, New York 10036 

Representing the State of Connecticut: 

ATTORNEY GARY HAWES 
Office of the Attorney General 
55 Elm Street 
P.O. Box 120 
Hartford, Connecticut 06141 
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Representing the Defendant: 

ATTORNEY SANTA MENDOZA 
Attorney at Law 
111 Huntington Street 
New London, Connecticut 06320 

ATTORNEY JOHN LAMBERT 
25 Trumbull Place 
North Haven, Connecticut 06473 

ATTORNEY JANET BROOKS 
1224 Mill Street 
Building B, Suite 212 
East Berlin, Connecticut 06023 

Recorded & Transcribed by: 
Melanie Pearce 
Court Recording Monitor 
70 Huntington Street 
New London, Connecticut 06320 
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67 

1 FLEUR HAHNE LAWRENCE, 

2 of 1 Mill Pond Lane, Old Lyme, Connecticut, called as a 

3 witness by the Plaintiff, being first duly sworn, was 

4 examined and testified under oath as follows: 

5 DIRECT EXAMINATION BY ATTORNEY PRITCHARD: 

6 Q Mrs. Lawrence, did you ever own 66 Selden Road in 

7 Lyme, Connecticut, the property that is the subject matter 

8 of this case? 

9 

10 

11 

12 

13 

14 

15 

16 

A Yes, I did. 

Q And when did you purchase the property? 

A In March of 1997. 

Q Did you purchase the property in your own name? 

A Yes, I believe so. 

Q And are you married to Jerry Lawrence? 

A I am. 

Q Did you understand that large portions of the 

17 property were subject to a declaration of restrictive 

18 covenants in favor of the Lyme Land Conservation Trust? 

19 

20 

A I did. 

Q And was 66 Selden Lane [sic] you and your husband's 

21 primary residence? 

22 

23 

24 

25 

26 

27 

A Yes, it was. 

Q Did you live there fulltime? 

A Yes, we did. 

Q Did there come a time when you sold the property? 

A Yes, we sold it in May of 2007. 

Q And at the time you sold the 
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1 property owned by you alone, or by you and Mr. Lawrence? 

2 A Both of us; by both of us, yes. 

3 Q And to whom did you sell the property? 

A We sold it to the Platners. 

Q Okay. 

68 

4 

5 

6 

7 

8 

ATTY. PRITCHARD: Your Honor, may I approach the 

witness with an exhibit? 

THE COURT: You may. 

9 BY ATTORNEY PRITCHARD: 

10 Q Mrs. Lawrence, I've handed you four photographs, but 

11 I just want to direct your attention to the top photograph. 

12 A Okay. 

13 

14 

15 

16 

17 

ATTY. PRITCHARD: That exhibit, Your Honor, is 

Exhibit 55. 

THE COURT: It's a full exhibit? 

ATTY. PRITCHARD: No. 

THE COURT: Okay, then I won't look at it yet. 

18 BY ATTORNEY PRITCHARD: 

19 Q Mrs. Lawrence, had you ever seen this photograph 

20 before I put it in front of you just now? 

21 

22 

23 

A No, I've not. 

Q 

A 

Okay. And what does this photograph depict? 

It depicts the entire property and the adjacent 

24 property and the field -- the meadow, with the -- and the 

25 house, and the immediate lawn around the property. 

26 Q Okay. And when you say it depicts the property, is 

27 it your testimony that it depicts the property at 66 Selden 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

79 

ATTY. PRITCHARD: I'm sorry. 

THE WITNESS: Which side do you mean? You said 

the left of the 

THE COURT: You may approach. 

BY ATTORNEY PRITCHARD: 

Q Let me point it out to you. 

A 

Q 

A 

Okay. Sorry. 

I was referring to this whole area here. 

Oh, the whole area. 

ATTY. BROOKS: May I approach? 

THE COURT: In fairness not just to other 

counsel, but the Court couldn't see what you were 

pointing at. 

ATTY. PRITCHARD: Yes. 

THE COURT: Take the exhibit and hold it so -

not just me, so that everybody can see it. You know, 

back up a little so the witness can see Okay. 

ATTY. PRITCHARD: Thank you, Your Honor. I 

could use all the coaching r can get. 

THE COURT: Well, you may come to regret that 

21 remark. 

22 BY ATTORNEY PRITCHARD: 

23 

24 

25 

26 

Q Mrs. Lawrence, I'm referring to this large, I call 

it a tan, area to the left of the house. 

A 

Q 

Yes. 

And my question to you is, can you identify that 

2 7 area in the 



1 

2 

3 

4 

5 

6 

A 

Q 

A 

Q 

Yes. 

What is that area? 

That area is a meadow. 

Okay. And at the time you owned the property, was 

that meadow mowed? 

A Yes, it was mowed twice a year at the end of July, 

7 when all of the birds who were nesting there, the baby 

8 birds, had left their nests, and then again around 

9 Thanksgiving before the snow falls. 

10 Q Okay. And can you tell whether the last time this 

11 field was mowed was in that Thanksgiving timeframe? 

A 

Q 

A 

Q 

A 

Q 

field? 

Yes. 

Who performed the mowing for you? 

A man called Ernest Thody. 

Can you spell that for the reporter? 

T-H-0-D-Y. 

And do you know what equipment he used to mow this 

He used a large, sort of a large tractor, and -

Okay. Does he --

80 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A 

Q 

A In the very end, the last year, I think it was John 

22 Wagner, because Mr. Thody had died. 

23 Q Okay. And did Mr. Thody also mow the lawn in front 

24 of your house that you've pointed out to us in the 

25 photograph? 

26 A He did. He did, but that was also done by John 

27 Wagner in the last year. 
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81 

1 Q Let me draw your attention to the woodland area to 

2 the right of the house. First of all, can you identify the 

3 area to the right of the house? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A 

Q 

A 

I can. 

The house is a woodland. 

Yes. 

THE COURT: And for the sake of the record, when 

you're talking right of the photo 

ATTY. PRITCHARD: Right of the photo. 

THE COURT: In the photo. 

ATTY. PRITCHARD: Yes. Thank you, Your Honor. 

BY ATTORNEY PRITCHARD: 

A 

Q 

Well, that's sort of mixed trees and bushes. 

Okay. And when you and Mr. Lawrence lived on the 

property, did you cut down any trees that were in this 

wooded area? 

A The only ones we cut down were on the river, because 

we had beavers there and they chewed up about four or five 

trees to the point that we were afraid that they were going 

to fall into the creek. So we had trappers come and get 

some of the beavers, and we took down those trees. 

Q Did you do any other cutting or mowing inside the 

wooded area on your property? 

A No. The only thing we did is, when there were dead 

branches on some of the cedars and when there were parasites 

growing on them, we took those down. And then on the --

what here on the left of the house, 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

bushes that we took down. 

Q Okay. Now, did you ever retain the landscaping 

services of the Novak Brothers Landscaping? 

A We did, and I think they worked on that area where 

we had the dead bushes. 

Q Do you recall any other landscaping services that 

they performed for you? 

A You know, I don't - I was trying to recall. I 

don't believe they did very much. 

Q Okay. Did they do any work, so far as you know, 

outside of the restricted area around the house? 

A No. 

82 

Q Now, did you and your husband install an irrigation 

system at 66 Selden Road? 

A 

Q 

Na, we did not. 

Was there an irrigation system at 66 Selden Road 

when you purchased the property? 

A 

Q 

A 

Yes. 

And where was the irrigation system located? 

If you look at this photograph, the green areas that 

you see around the house is where it was. 

Q Did you were there any irrigation systems, so far 

as you know, in the field to the left of the house in this 

picture? 

No. A 

Q were there problems with the irrigation system 

around the house? 
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* 1 THE COURT: No. 

2 BY ATTORNEY PRITCHARD: 

3 

4 

5 

Q 

A 

Q 

Mrs. Lawrence. 

Yes. 

You mentioned that the tide appears to be high in 

6 this photograph. 

7 

8 

9 

A 

Q 

A 

Q 

Yes. 

Did you not? 

Yes. 

And how could you tell that the tide is high here? 

87 

10 

11 

12 

13 

A I can tell because the beach is not visible, because 

there is a sandy beach below, normally. 
y 

Q Okay. And would you refer back to Plaintiff 1 s 

1.4 Exhibit 55, please? 

15 

16 

A 

Q 

Uh-huh. 

Do you see that there is any difference in the tide 

17 in Exhibit 55 than the photograph that we're discussing, 

18 Exhibit 57? 

19 

20 

21 

22 

23 

24 

25 

THE COURT: In the what of 55? 

ATTY. PRITCHARD: 55. 

THE COURT: In the blank of Exhibit 55. I'll 

hear it back, please 1 or you can remember. In the 

tide. 

ATTY. PRITCHARD: In the tide. 

THE COURT: Thank you. I heard size, and 

26 didn't make a lot of sense, so I asked. 

27 BY ATTORNEY PRITCHARD: 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

A 

Q 

A 

Q 

Yes, the tide has gone out in Exhibit 55. 

And the tide is in in Exhibit 57, correct? 

Yes. 

88 

Did you ever, while you owned the property, install 

a beach inland from the high tide mark of the river? 

A No. 

ATTY. PRITCHARD: I have no further questions 

for Mrs. Lawrence. 

THE COURT: Cross-exam. I assume it'll be you, 

Attorney Brooks, because you were objecting. 

ATTY. BROOKS: Yes. 

CROSS-EXAMINATION BY ATTORNEY BROOKS: 

Q You refer to a beach that was not visible in one of 

the photos. How would you describe the beach that you -

not on the photo, but how would you describe that you know 

existed there? 

A Well, it's actually visible in Exhibit 55. You can 

18 see 

19 Q Well, I'm asking - I'm actually not asking you from 

20 the photo. My thing is, from your knowledge of the site, 

21 would you describe what the beach was or looked like? 

22 A It was a lovely, sandy beach, and there were dunes. 

23 And the dunes, the sand extended into the property for 

24 about -- maybe ten, 15 meters, and then came the lawn. 

25 

26 

27 

Q And the length of this beach; either can you 

estimate how many feet, or would you like to compare it to 

the size 
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4 

5 

6 

7 

8 

9 

THE COURT: She did. She gave you an estimate 

in meters. 

ATTY. BROOKS: I'm sorry. I didn't hear that. 

THE COURT: That's okay. This room swallows 

up sound. 

ATTY. BROOKS: I didn't hear it. I heard the 

depth, but I'm sorry, I missed the length. 

THE COURT: I would say width. You mean in 

but -

BY ATTORNEY BROOKS: 

Q So, along the - you'll stop me if this has been 

asked and answered - but along the Connecticut River, how 

long did the beach stretch? 

89 

10 

11 

12 

13 

14 A Well, the beach stretched all along the front of the 

15 property and around into the creek for maybe ten meters or 

16 so. 

17 

18 

19 

Q Did you ever have occasion to remove unwanted plants 

at the property, other than -- you referred to some dead or 

dying, diseased plants. Did you remove any exotic invasive 

20 plants? 

21 A Not that I know. 

22 I Q Did you ever experience in the flood waters the 

23 /depositing of debris or trash on the property ever? 

24 A Well, we once or twice had the beach cleaned up 

25 because we got driftwood and debris on the beach. 

26 

27 

Q Did you ever go into the wooded area - the wooded 

area that faced Selden Island - and remove any trash or 



1 

2 

3 

4 

90 

debris? 

A We removed -- we actually were asked by the Platners 

to remove a whole pile of old tires that were left there by 

the former owners. We didn't even know they were there 

5 because they were in an area that was not visible. 

6 Q Were you aware of any flooding on the driveway at 

7 the property? 

8 A We had, in the ten years we lived in this house -- I 

9 think probably around the 20th of April in 2007, there was a 

10 major flood, and water came not from the river but from the 

11 cove, over the dock, and into the road, our private road, so 

12 that we could not drive on it. We parked up on Selden Road. 

13 That was the one time there was water. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

THE COURT: And how long did you say you'd owned 

the property? 

THE WITNESS: Ten years. 

THE COURT: When did you buy it? 

THE WITNESS: 1997. 

THE COURT: Okay. I misheard that date. Thank 

you. 

ATTY. BROOKS: May I approach the witness to 

show exhibits that are marked as full exhibits? 

THE COURT: You certainly may. 

ATTY. BROOKS: I'm going to be showing Sl 

through S7. 

THE COURT: Are there bench copies? It's not 

required. 
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1 front of the house so he understands what your testimony 

2 was? 

A Okay. Well, I refer to the front of the house as 

the part facing the river. 

93 

3 

4 

5 

6 

7 

8 

9 

Q And when you said that you mowed, you mowed lawn in 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

front of the housei is that accurate? 

A 

Q 

A 

Q 

A 

Yes. 

And that was mowed weekly. 

Well, maybe every ten days or so. 

And how close to the dunes did you mow? 

Probably about ten meters away from the dunes, but 

we mowed maybe two thirds of that piece of property that 

comes between the house and the river. 

Q You mowed two thirds of the property along what 

length? I understand that between the house and the 

river -- the entire length from the woods up to the next 

neighbor's property? 

A No, no. From the length of the house, 

approximately, I think. I would say the length of the 

20 house, because if you look at the restricted area, you can 

21 see that there is no way that you could mow up to the next 

22 property, because it's unrestricted -- I mean it's 

23 

24 

25 

26 

27 

restricted. I think I used the wrong term. I mean, we 

certainly didn't mow up to the next property. That was your 

question, wasn't it? 

Q I was - yes. I was asking what length along the 

river did you mow. I believe you answered it. 
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1 BRANDON NOVAK, 

2 of 123 Norwich Salem Road, Lyme, Connecticut, called as 

3 a witness by the Plaintiff, being first duly sworn, was 

4 examined and testified under oath as follows: 

5 DIRECT EXAl~INATION BY ATTORNEY PRITCHARD: 

6 

7 

8 

9 

10 

11 

Q Good morning, Mr. Novak. What is your present 

employment position? 

A Novak Brothers Landscaping. 

Q And what is the business of Novak Brothers 

Landscaping? 

A It's landscape maintenance, property maintenance, 

12 property management, and installations. 

13 Q And who formed the company Novak Landscaping 

14 Brother [sic]? 

15 

16 

17 

18 

19 

A 

Q 

My brother and I. 

And approximately how many employees does Novak 

Brothers Landscaping have these days? 

A 

Q 

Twenty. 

And looking back to the period of 2007 to 2009 when 

20 the events at the heart of this trial took place, 

21 approximately how many employees did you have? 

22 A Approximately 12 ta 15. 

23 Q Okay. Did there came a time when you began to work 

24 at 66 Selden Road? 

Yes. 25 

26 

27 

A 

Q Did you perform work for the prior owner, Mrs. 

Lawrence? 
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A 

Q 

Yes. 

And did you do any work outside of the restricted 

area on her property? 

THE COURT: Outside? 

ATTY. PRITCHARD: outside of the restricted 

area. In other words, in the protected areas. 

THE COURT; outside of the restricted area 

would --

98 

1 

2 

3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

ATTY. PRITCHARD: Yes, Your Honor. What I'm 

wandering is whether Mr. Novak performed any services 

that extended into the -- I should have said the 

(indiscernible]. 

THE COURT: That's why I interrupted you, 

14 because even if Mr. Novak understands the question, 

15 I'm not going to understand the answer. 

16 BY ATTORNEY PRITCHARD: 

17 

18 

19 

20 

Q Did you perform any services outside of the 

restricted area? 

A 

Q 

No. 

Did there come a time when you and Novak Brothers 

21 Landscaping were retained by the Platners? 

22 

23 

24 

25 

A 

Q 

A 

Q 

Yes. 

When did that occur? 

I believe the spring of 2007, May of 2007. 

Do you know whether it was shortly after Mrs. 

26 Platner acquired the property? 

27 A I believe so. 
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1 you mowing for that charge -- on May 15, 2007 for a charge 

2 of $150? 

3 

4 

5 

6 

7 

8 

9 

10 

A I believe around the house. 

Q Around the house. Okay. Do you recall how often 

you were mowing the lawn around the house? 

A No. 

THE COURT: Well, would it be fair to look at 

the bill 

THE WITNESS: Yes, if you ask me to look at the 

bill, I can. once a week; it looks like once a week. 

11 BY ATTORNEY PRITCHARD: 

12 Q Now, I'm going to be asking you a little bit later 

13 about some landscaping activities that took place in the 

14 vicinity of the house during 2007 and 2008, but I would like 

15 to go to the period 2009, and let me ask you whether you 

16 recall doing major landscaping in the field portion of the 

17 protected areas during 2009. 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

I don't remember the years. I don't -- I mean -

You don't remember the dates. 

Yes, the dates, the years. I mean 

Did there come a time when you did very substantial 

landscaping in the field portion of the protected areas? 

A We've planted flowers and shrubs in the fields, if 

that's what -- that's what we did. 

Q And did you plant lawn-type grasses throughout the 

26 field? 

27 A We planted grass throughout the field. 
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l 

2 

3 

4 

THE COURT: I don't know what lawn-type -- what 

is a non-lawn-type grass? 

THE WITNESS: That's a good question. 

ATTY. PRITCHARD: Field grasses, Your Honor. If 

5 I may, we will come to the testimony about what the 

6 lawn-type grasses are, because they're reflected on 

7 the invoices as we go forward. 

8 THE COURT: I want to see his bill for non-lawn-

9 type grasses. 

10 BY ATTORNEY PRITCHARD: 

11 Q Now, Mr. Novak, would you turn to Exhibit 59 in the 

12 other book? Do you have that photograph in front of you? 

13 

14 

15 

16 

A 

Q 

Yes. 

You testified that you had planted shrubs and 

flowers in the protected areas and that you had planted 

grass. Can you recognize the subject matter of this 

17 photograph? 

18 A Yes. 

19 

20 

21 

22 

23 

24 

Q 

A 

What is it? 

There's grass, there's flowers --

THE COURT: Do you recognize where the picture 

is? I think that's what he meant by the subject 

matter. 

THE WITNESS: Yes. 

25 BY ATTOR.i.~EY PRITCHARD: 

26 Q Where is the - what is this a picture of, Mr. 

27 Novak? 
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1 Q So as you look at the plants that are planted on the 

2 hill, are the lion's share of those plants planted on the 

3 Platners' property? 

4 

5 

6 

ATTY. MENDOZA: Your Honor, objection to the use 

of lion's share. I don't 

THE COURT: Yes. If the witness doesn't 

7 understand it - you don't have to understand it - if 

8 the witness doesn't understand it, he'll tell us. 

9 BY ATTORNEY PRITCHARD: 

10 Q Are most of these plants planted on the Platners' 

11 property? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A I would say about 60% on the restricted area. I'd 

say about 60% are planted on the restricted area. 

Q Okay. And what about the grass; is 100% of that on 

the restricted area? 

A 

Q 

Maybe not 100, but really close. 

Okay. Could you turn to Exhibit 60A, the next 

exhibit in the photographic book? Same one. 

ATTY. MENDOZA: Your Honor? 

THE COURT: Yes. 

ATTY. MENDOZA: There's been testimony that is 

being elicited from documents and photographs that 

are not in evidence. 

THE COURT: Which one is that? 

ATTY. MENDOZA: All of them. 

THE COURT: You're telling me 59 is not a full 

exhibit? 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

ATTY. MENDOZA: Objection, Your Honor. 

THE COURT: Ground? 

144 

ATTY. MENDOZA: Confusing. We don't know what 

he means by these plants. 

THE COURT: I think you're probably right. I 

mean, I don't know what a selection of these plants 

are. But if the witness --

Do you understand the question? Yes or no. 

THE WITNESS: These particular ones? I can't 

THE COURT: Do you understand the question? 

THE WITNESS: Say the question again. 

THE COURT: Can you testify that a selection of 

these plants were planted in the restricted areas? 

Do you understand the question? 

THE WITNESS: Yes. No, I can't. I mean, I'm 

not saying I didn't plant in the restricted area, but 

these particular ones, I cannot. 

THE COURT: Put a question. 

THE WITNESS: Is that a good answer? Does that 

make sense? 

THE COURT: We'll find out at the end of the 

22 trial. 

23 BY ATTORNEY PRITCHARD: 

24 Q Mr. Novak, can we cut through this? Did you not 

25 plant -- did you plant a very substantial number of plants 

26 on the hillside in the protected area as reflected in the 

27 photograph that you identified at tab 59? 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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A Yes. 

Q Thank you. Did there come a time, Mr. Novak, when 

you planted plants under the cedar trees in the protected 

areas? 

A Which cedar trees? 

Q Do you understand that there are a number of cedar 

trees throughout this field area in the protected area? 

A Yes. 

THE COURT: Aren't there also cedar trees to the 

south of the property? 

THE WITNESS: There are cedar trees all over. 

ATTY. PRITCHARD: Yes, Your Honor, but the ones 

that I'm asking about are these in --

THE COURT: Okay, well, you asked about cedar 

trees. The witness said, what cedar trees? You 

proceeded to use your laser pointer to point out a 

particular area. The record can't see that. So in 

the interest of making some sort of record of these 

proceedings, I intervened to say that pointing a 

laser pointer where you think there are cedar trees 

when I've heard testimony that there are also cedar 

trees somewhere else is not fair to the record or to 

the witness, may I say. 

ATTY. PRITCHARD: Okay. Well, thank you again, 

Your Honor. 

THE COURT: Oh, you're welcome. 

ATTY. PRITCHARD: I really am thankful. 
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1 BY ATTORNEY PRITCHARD: 

2 

3 

4 

5 

Q So Mr. Novak, I am referring to the field north of 

the house; are there a number of cedar trees in that field? 

A 

Q 

Yes. 

And did Novak Brothers Landscaping under-plant a 

6 number of those cedar trees with plants? 

7 

8 

9 

10 

11 

12 

13 

A 

Q 

Yes. 

Before I go further with this line of questioning, 

let me ask you to turn to the photograph at 63. 

THE COURT: 63 is not a full exhibit. 

ATTY. PRITCHARD: Not a full exhibit. 

BY ATTORNEY PRITCHARD: 

Q And so my question to you, Mr. Novak, is, do 

14 you recognize this exhibit as a fair and accurate depiction 

15 of the Novak Brothers planting activities on the hillside in 

16 the northern part of the protected areas? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A Which photograph? This is 63. 

book 

62. 

THE COURT: I'm sorry. You've got probably -

THE WITNESS: This one? 

ATTY. PRITCHARD: Yes. 

THE COURT: -- number 62. I don't know what 

it's in. 

THE WITNESS: Oh, it goes up to 54. 

THE COURT: I'm guessing the other book. 

THE WITNESS! You said only 36 

THE COURT: No, we've gone off of 36 and onto 
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THE COURT: Now we're going back to Exhibit 36. 

And the Bates stamp number is what? 

THE WITNESS: 25. 

4 BY ATTORNEY PRITCHARD: 

5 Q Let me direct your attention to the first item there 

6 that says tree rings and general garden maintenance, 20 

7 hours. Does this reflect the beginning of the work planting 

8 under the tree rings? 

9 

10 

A 

Q 

11 rings? 

12 

13 

14 

A 

I don't know if it was the beginning. I don't know. 

Well, does it reflect work planting under the tree 

Yes. 

THE COURT: Planting what? 

ATTY. PRITCHARD: Planting under the tree rings. 

15 BY ATTORNEY PRITCHARD: 

16 

17 

18 

A 

Q 

A 

Are you referring to the field tree rings? 

I'm referring to the field in the protected areas. 

I don't know. There's -- half the amount of tree 

19 rings I believe are in the field, and about half are in the 

20 non-restricted area. 

21 

22 

23 

24 

25 

26 

27 

THE COURT: Excuse me. What's a tree ring? 

THE WITNESS: Planted flowers under a tree. 

THE COURT: Ah, okay. Thank you. 

THE WITNESS: That's what a tree ring is, and 

half of them are in the restricted, and half of them 

are not. 

ATTY. PRITCHARD: Maybe this will help Your 
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1 Honor. 

2 BY ATTORNEY PRITCHARD: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Q Mr. Noval<, will you turn ta the photograph at 

Plaintiff's Exhibit 64? 

THE COURT: I understand what a tree ring is 

now. 

ATTY. PRITCHARD: Okay. 

THE COURT: I don't need to see a picture of 

flowers around a tree trunk. I've just never heard 

it called a tree ring. 

ATTY. PRITCHARD: Oh, okay. I understand. We 

do want to get some of these photographs into 

evidence. 

THE COURT: Well, that would be grand, but you 

don't have to do on my account. 

ATTY. PRITCHARD: Thank you. 

17 BY ATTORNEY PRITCHARD: 

18 Q So I understand your testimony - and correct me 

19 if I'm wrong - there were tree rings throughout the 

20 property. Some of the tree rings were within the protected 

21 areas, and some of the tree rings were in the unrestricted 

22 

23 

24 

25 

area; is that correct? 

A Yes. 

THE COURT: About half. 

ATTY. PRITCHARD: About half. 

2 6 BY ATTORNEY PRITC.R.1.>i.RD : 

27 Q And did you plant all the tree rings in the 
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ring. What's a conduit? 

THE WITNESS: A conduit is electrical, a pipe. 

THE COURT: For the purpose of carrying -

THE WITNESS: Electricity. 

THE COURT: An electrical wire. 

THE WITNESS: Yes. 

THE COURT: Okay. And you don't know where that 

was installed. 

THE WITNESS: No. 

THE COURT: Okay. 

ll BY ATTORNEY PRITCHARD: 

12 Q While we're on that item, though, Mr. Novak, did 

l3 Novak Brothers remove sod from under the cedar trees prior 

14 to planting? 

15 

16 

17 

18 

19 

20 

21 

A What we did was - around the tree rings - is we cut 

the grass around the tree rings to plant flowers. That's 

what we did. 

Q Am I understanding, did you take out the existing 

grass that was there in order to create flower beds? 

A 

Q 

Yes. 

Okay. Now, on September l5, we have 39 hours, 

22 general garden work and planted tree rings; do you see that? 

23 

24 

A 

Q 

Yes. 

And are we planting tree rings here throughout the 

25 property, including the protected areas? 

26 

27 

A Yes. I don't know about that date, but I planted 

tree rings in the non-protected and the protected. You're 
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1 planted tree rings for 27 hours? 

2 

3 

A 

Q 

4 hours. 

5 

6 

7 

8 

9 

Yes. 

The next day, the 17th, planted tree rings for 47 

Yes. 

On the 18th, planted tree rings. 

Yes. 

21st, planted tree rings and hillside planting. 

Yes. 

Now, can you refer to Page 29 of Exhibit 36? 

Yes. 

156 

10 

11 

12 

A 

Q 

A 

Q 

A 

Q 

A 

Q Do you see an item there, topsoil, premium topsoil, 

13 per yard, 21? 

14 

15 

A 

Q 

Yes. 

Is that topsoil that you sold to Mr. and Mrs. 

16 Platner? 

17 

18 

19 

20 

21 

A 

Q 

Yes. 

And the labor item for 24 hours is spread topsoil in 

field; do you see that? 

A 

Q 

Yes. 

Is -- do you know whether that is the topsoil that 

22 we saw reflected in Plaintiff's Exhibit 36? 

23 

24 

25 

36. 

THE COURT: I'm sorry. I'm sure you don't mean 

ATTY. PRITCHARD: 63i dyslexic. 

26 BY ATTORNEY PRITCHARD: 

27 what 63 -- the 
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THE COURT: You're not going to remember what 63 

is. 

THE WITNESS: No, I don't know. 

THE COURT: Do you know what field got the 

topsoil? Was it the picture where the brown was on 

the left of the driveway and the green was on the 

right of the driveway? Remember that picture? 

THE WITNESS: Yes. The 20 -- I do remember 

that. Twenty-one is -- you're asking if the 21 yards 

of topsoil -- is that what you're asking? 

ATTY. PRITCHARD: Right. 

THE WITNESS: Where did that go? I don't 

believe that was the hillside. I don't --

THE COURT: I think he also asked you to look at 

the picture in the book called 63, being careful not 

to bump the microphone, and he's asking you if the 

topsoil in the invoice that's Bates-stamped 029 is 

the topsoil that went on the left-hand side of that 

picture, if you know. 

THE WITNESS: I don't think it is. 

21 BY ATTORNEY PRITCHARD: 

Q The item directly beneath the topsoil reads spread 22 

23 

24 

25 

topsoil in field, doesn't it? 

A 

Q 

26 areas? 

27 A 

Mm-hmm. 

What -- is that the field portion of the protected 

I can't remember. 
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1 , plantings. 

2 Q Who chose the plants? 

3 A Mainly one of my guys, Dan. 

4 Q Okay. Now, Mr. Novak, I'd like you to turn to Page 

5 31 of Exhibit 36. 

6 A Yes. 

7 Q Before I ask you about this, we saw at Exhibit 63, 

8 'if you'll turn to it, please, the photograph of the topsoil 

9 on the field. Was that topsoil spread in preparation for 

10 planting grass seed? 

11 A Didn't you ask me this question already? Didn't we 

12 go over this? 

13 

14 

15 

16 

17 

18 

19 

Q 

A 

63, yes, but I have another question to ask you. 

I just don't want to get confused. 

THE COURT: You're looking at 63, ind you have 

been asked questions about that very picture before. 

THE WITNESS: Yes. 

THE COURT: Now he's asking you -- I won't 

repeat it. You ask him, please. 

20 BY ATTORNEY PRITCHARD: 

21 

22 

23 

24 

2S 

26 

27 

Q 

seeding? 

A 

Q 

A 

Yes, was that soil spread in preparation for hydro-

Yes. 

Okay. l\..nd what is the process of hydro-seeding? 

You spray it on. What is the process of hydro-

seeding? You spread out topsoil and then you spray hydro

seed on the ground. 
A296 



l 

2 

3 

4 

Q Okay. And what is hydro-seed? 

THE COURT: Seed and water. 

THE WITNESS: Yes. 

164 

ATTY. PRITCHARD: Thank you. I see the Court is 

5 on top of this. 

6 BY ATTORNEY PRITCHARD: 

7 Q And when you hydro-seed, do you use grass seed as 

8 well, strewn grass seed? 

9 

10 

11 

12 

13 

14 

15 

A I use -- I put 

THE COURT: I think -- from the gesture that was 

made with the question, I think you're being asked, 

in addition to the spraying on of the hydro-seed mix, 

do you also throw grass seed onto the soil? 

THE WITNESS: Sometimes I broadcast it first 

and then hydro-seed it. Like sometimes -- yes. Not 

16 all the time, but sometimes I do. 

17 BY ATTORNEY PRITCHARD: 

18 Q Okay. And is the objective to grow the type of seed 

19 that you hydro-seed and that you broadcast on top of the 

20 soil? 

21 

22 

23 

24 

A 

Q 

A 

Q 

To grow the type of seed that I seed with? 

Yes. 

Yes. 

Okay. And is it true that, when you hydro-seed an 

25 area by spreading topsoil on top of it and broadcasting and 

26 hydro-seeding, that it effectively kills the grass that's 

27 under the hydro-seed -- under the topsoil? 
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to a photograph. 1 

2 

3 

THE COURT: Yes, I understand, but the witness 

4 

5 

6 

was looking like he could use a little direction. 

ATTY. PRITCHARD: Oh, oJ,;:ay. Thank you. 

THE WITNESS : Than!,;: you. 

ATTY. PRITCHJl.RD: Evidently, we all can. 

7 BY ATTORNEY PRITCHARJJ: 

8 

9 

10 

11 

Q So, Mr. Novak, would you turn -- would you look at 

the second item there? It says slice-seeded field. 

A 

Q 

Yes. 

7.5 hours. And did there come a time that Novak 

12 Brothers slice-seeded the entire field north of the house, 

13 or virtually the entire field north of the house in the 

14 protected areas? 

15 

16 

17 

18 

19 

A 

Q 

A 

Yes. 

Okay. And what is slice-seeding? 

Slice-seeding is -- you would take a slice-seeder 

and you go over the ground with it, and it slices like a 

quarter of an inch, and it drops the seed into the areas 

20 where was sliced or turned over or cultivated, whatever, 

21 and so that the grass could grow. 

22 Q And is the objective of slice-seeding to replace the 

23 existing grasses in the field with the types of seed that 

24 you are planting? 

25 A In slice-seeding, you add grasses; doesn't 

26 replace. If you want -- yes. It doesn't replace, no. 

27 Q Let's look at this, the second item, again. You 
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1 

2 

3 

4 

The whole purpose of pre-marking and Court orders is 

that they be done in good faith. 

ATTY. MENDOZA: Thank you. 

THE COURT: so hopefully, at ten o'clock 

5 tomorrow morning, I'll be pleasantly surprised to see 

6 more full exhibits. 

7 Put a question, please, Mr. Pritchard. 

8 BY ATTORNEY PRITCHARD: 

9 

10 

11 

12 

Q Okay, Mr. Novak, would you look at Page 40, please? 

THE COURT: Of --

ATTY. PRITCHARD: Of Exhibit 36. 

THE COURT: Thank you. 

13 BY ATTORNEY PRITCHARD: 

14 Q This invoice is dated April 30, 2010, is it not? 

15 A Yes. 

16 Q Do you see the items there that say mowing, lawn 

17 mowing April 20, lawn mowing; April 24, lawn mowing; 

18 April 27, lawn mowing; and April 30? 

19 

20 

21 

22 

A 

Q 

Yes. 

You are no longer brush-hogging the field for Mr. 

and Mrs. Platner, are you? 

A We are not using the brush hog in 2010. I think 

23 we' re using Scag mowers. 

24 Q Are you using the same machinery that you used to 

25 mow the original lawn around the Platner residence for $150 

26 a mow? 

27 A Yes. 
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1 Q Now you've identified the lawn mowing as something 

2 that is done for $1,050 a mow throughout the whole property, 

3 correct? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A Yes. 

THE COURT: Well, that can't be right. I 

mean, -- well, look at the bill. Excuse the 

interruption. Have you got the bill in front of you? 

THE WITNESS: Yes. 

THE COURT: You're not telling me that in April, 

you're mowing the entire property on the 20th, and 

four days later, you're mowing the entire property 

again, four days later. I'm thinking that what this 

means is that it took you four days to mow the entire 

property, but you take a look and see what you think. 

THE WITNESS: I don't know what year, but there 

was -- we don't do it now, but we have mowed the 

property twice a week. 

THE COURT: Really? 

THE WITNESS: Yes. 

THE COURT: In April? 

THE WITNESS: Not in April, because in April/ 

you don't mow lawns. 

THE COURT: Well, I --

THE WITNESS: In April, there's no grass 

growing 1 so --

THE COURT: I'm not -- I don't live in Lyme, but 

I don't live very far. 
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1 of the house and in front of the house? 

2 A The north of the house, the front of the house, yes. 

3 That also includes not just straight mowing. It includes, 

4 you know, blowing off all the walkways, the driveway; it 

5 includes weed-whacking. It's not strictly mowing, and that 

6 price I think included -- yes, included everything else that 

7 goes along with that, not just 

8 

9 

Q 

A 

What does it mean to aerate a lawn? 

Aerate is to add oxygen to the soil, also known as 

10 core cultivation. It pulls plugs out of the ground. 

11 Q And how often -- did you aerate the entire north of 

12 the house on a regular basis? 

13 

14 

A 

Q 

Once a year. 

I refer you to Page 45 of Exhibit 36; the item reads 

15 aerated lawn on September 9, 2010 for $3,800. Do you see 

16 that? 

17 

18 

19 

A 

Q 

A 

Yes. 

Is that the aeration you're talking about? 

That's for the restricted and non-restricted fields. 

20 Whatever -- yes, that's for everything. 

21 Q Do you remember irrigation being installed in the 

22 protected areas in the field north of the house? 

23 

24 

25 

26 

27 

A Yes. 

Q Do you remember when the irrigation system was 

installed in that area? 

A 

Q 

The date, no; the year, no. 

Do you recall whether it was before you slice-seeded 
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1 

2 

3 

the field? 

A 

Q 

No. 

Did you see the irrigation system actually being 

183 

4 constructed? 

5 

6 

A 

Q 

From time to -- yes, from time to time. 

Okay. Would you turn to paragraph -- photograph 66, 

7 please? 

8 THE COURT: Do you know who -- excuse me. Do 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

you know who installed the 

THE WITNESS: Yes. 

THE COURT: Who? 

THE WITNESS: The company is Golf Irrigation. 

THE COURT: Gulf. 

THE WITNESS: Golf. 

THE COURT: Gulf. G-U-L-F. 

THE WITNESS: I think it's G-0-L-F. 

THE COURT: G-0-L-F. Thank you. 

THE WITNESS: Golf Irrigation. 

THE COURT: Okay. And do you have any personal 

knowledge of the size of the irrigation system? 

THE WITNESS: It covers -- it goes through the 

restricted and non-restricted areas. 

THE COURT: In their entirety? 

THE WITNESS: I want to say 100%, no, because 

they're in the grass areas. 

THE COURT: The grass areas are or are not 

irrigated? 

A302 



THE WITNESS: The grass areas are irrigated. 

THE COURT: Okay. 

THE WITNESS: Yes. 

THE COURT: The tree rings? 

THE WITNESS: Yes. 

184 

l 

2 

3 

4 

s 

6 

7 

8 

9 

THE COURT: Both restricted and non-restricted. 

THE WITNESS: I don't know about every one of 

them, but yes. 

THE COURT: Okay, thank you. Excuse the 

10 interruption. 

11 BY ATTORNEY PRITCHARD: 

12 Q Mr. Novak, would you turn to the photograph at 

13 Exhibit 68 in the photograph book, please? 

14 THE COURT: That's still for ID. 

15 

16 

17 

18 

19 

20 

21 

THE CLERK: I'm sorry, Your Honor. I didn't 

hear the docket number. 

THE COURT: 68. Not the docket number but the 

exhibit number. That's okay. It's getting to be 

that time. 

THE CLERK: It is still ID, Your Honor. 

THE COURT: Okay. 

22 BY ATTORNEY PRITCHARD: 

23 Q can you identify the subject matter of this 

24 photograph? 

25 

26 

27 

A 

Q 

A 

yes. 

What is it? 

It's the Platners' barn, trees, field, driveway, 

A303 
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2 

3 

4 

5 

6 

7 

8 

9 

188 

THE COURT: The witness's comments - saying I 

don't know, some of it was, some of it wasn't - will 

not make you a particularly helpful record, if you 

don't mind comments from the peanut gallery. 

ATTY. PRITCHARD: As opposed to the exhibits 

themselves, which --

THE COURT: I don't understand what that means. 

ATTY. PRITCHARD: I withdraw that. 

THE COURT: My point is, the exhibits are a far 

10 better record of your case than what we have been 

11 doing with this witness, through no fault of the 

12 witness. 

13 DIRECT EXAMINATION BY ATTORNEY PRITCHARD: 

14 Q Mr. Novak, did you perform services for Mr. and Mrs. 

15 Platner in the woodland area of the property? 

16 

17 

18 

19 

20 

21 

A 

Q 

A 

Q 

A 

Q 

Which woodland? 

The woodland south of the house. 

Yes. 

Did you mow in that area of the property? 

Yes. 

And did you blow leaves in that area of the 

22 property? 

23 

24 

25 

26 

to? 

A 

Q 

A 

Yes. 

P..nd when you blew leaves, where did you blow them 

We hauled -- we would -- I think we took them out. 

27 we took out the leaves. 
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l Q Did you pick up sticks and generally clean up the 

2 woods? 

3 Yes. 

4 

A 

Q Okay. I'm going to ask you to turn to Exhibit 80, 

5 please. Do you recognize the subject matter of Exhibit 80? 

6 A Yes. 

7 Q What is it? 

8 A It's a picture of a woods at the Platner property. 

9 

10 

11 

12 

13 

14 

ATTY. PRITCHARD: I move this exhibit into 

evidence, Your Honor. 

ATTY. MENDOZA: Objection. 

THE COURT: Sustained. 

BY ATTORNEY PRITCHARD: 

Q Is this a fair and accurate presentation of a 

15 photograph of the woods on the Platner property? 

16 

17 

18 

19 

20 

21 

22 

ATTY. MENDOZA: Objection, leading. 

THE COURT: Ground? 

ATTY. MENDOZA: Leading. 

THE COURT: Overruled. He may say yes, he may 

say no. 

THE COURT: Do you remember the question? 

THE WITNESS: Yes. 

23 BY ATTORNEY PRITCHARD: 

24 

25 

26 

27 

A Yes, this is -- I can recognize the subject. 

ATTY. PRITCHARD: I move the exhibit into 

evidence, Your Honor. 

ATTY. MENDOZA: May I? 
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1 number? 

2 THE WITNESS: Page 3. 

3 ATTY. PRITCHARD: Page 3, Bates number 3. 

4 BY ATTORNEY PRITCHARD: 

Q 

A 

Q 

Do you see the item there, sand per ton, 22.5? 

Which date? 

It's on August 3, 2007. 

196 

5 

6 

7 

8 

9 

A August -- page 

Okay, August 27th 

I'm sorry, I'm on the wrong page. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

August 3, 2007. 

Okay, yes. 

Q 

A 

Q On that date, did you sell Mr. and Mrs. Platner 22.5 

tons of sand? 

A Yes. 

Q Do you see the item above it that reads weeded 

and spread sand? 

Yes. 

beach 

A 

Q Trimmed grapevine, filled bluestone walkway, and 

19 trimmed deadwood. 

20 

21 

A 

Q 

Yes. 

Did you put 22.5 tons of sand or thereabouts on the 

22 beach and spread the sand? 

23 

24 

25 

26 

27 

No, it says bacJ<filled blues tone walkway. 

THE COURT: I couldn't hear you. say again. 

THE WITNESS: It says backfilled bluestone 

walkway. 

THE COURT: Yes, and trimmed deadwood. 

I 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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THE WITNESS: Mm-hmm. 

THE COURT: So your testimony about the sand is 

what? 

THE WITNESS: He's asking me if I put 22 M tons 

of sand on the beach. 

THE COURT: Yes, and you said no. 

THE WITNESS: Because it says backfilled 

bluestone walkway. 

THE COURT: With 22 tons of sand? 

THE WITNESS: Yes, it could order -- sure. 

THE COURT: How long is the walkway that takes 

22 tons --

THE WITNESS: I don't even know which walkway it 

is, to be honest with you. 

THE COURT: How many --

THE WITNESS: I don't remember, but that's what 

it says. 

THE COURT: Okay. Your biggest truck is five 

tons, right? Five yards. 

THE WITNESS: Yes. 

THE COURT: Okay. And what's the weight of your 

biggest truck? 

THE WITNESS: About a ton per yard, roughly. 

THE COURT: Okay. So we're talking, if your 

trucks are three to five yards, therefore -

THE WITNESS: Yes, five trucks. 

THE COURT: To backfill the world's longest 

M~ 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

1.9 

20 

21 

22 

23 

24 

25 

26 

27 
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bluestone driveway 

THE WITNESS: Yes. 

THE COURT: it's going to take five 

truckloads of sand. 

THE WITNESS: You could use a lot more than five 

loads of whatever when you're building stuff. 

THE COURT: Okay. 

THE WITNESS: I don't remember this date. 

THE COURT: Okay. 

THE WITNESS: So I can't -- I mean, I'm just 

reading what it says. 

THE COURT: So you're telling me that you could 

use that much to backfill a driveway as opposed to 

filling the beach. 

THE WITNESS: Yes, if not less or more. Yes. 

BY ATTORNEY PRITCHA.."R.D: 

Q Mr. Novak, what does this item - weeded beach and 

spread sand - refer to? 

A It says weeded beach and spread sands, trimmed 

grapevine, backfilled bluestone walkway, and trimmed 

deadwood. John, I don't remember this. I mean, I can't 

I'm just telling you what I'm reading; whatever it says, it 

says. 

Q 

76. 

Mr. Novak, I'm going to ask you to turn to Exhibit 

THE COURT: Repeat the number, please. 

ATTY. PRITCHARD: Exhibit 76. I'm going to 
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1 Q Okay. You would assume that your dump trucks used 

2 this road coming through the photograph in order to bring 

3 the dirt to the hydro-seeded area, correct? 

7 

4 A I don't know exactly where it was dumped and spread, 

5 but this area. 

6 

7 

Q Okay. Let me turn back, Mr. Novak, to Exhibit 72, 

which is another photograph marked full. Can you identify 

a whether this is a photograph of a portion of Mrs. Platner's 

9 property? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A 

Q 

A 

Q 

Yes. 

And what portion of that property is it? 

It's along the cedar grove. 

Can you see in the middle of the property whether 

there is a beach area there? 

A 

Q 

Yes. 

Did the Novak Brothers bring large trunks of trees 

and place them along the perimeter of the Connecticut River? 

A I don't believe we installed the large driftwood 

that came in. I have repaired them. I've never -- I don't 

think we did the installation. 

Q Can you describe for the Court the driftwood that is 

22 placed near the Connecticut River? 

23 A It's driftwood from the Connecticut River, and it's 

24 placed along the edge of the Connecticut River. 

25 

26 

27 

THE COURT: What do you mean, placed? 

THE WITNESS: Do you see it? Could I show you? 

THE COURT: Well, you're on 72? 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

8 

THE WITNESS: Can I stand up? 

THE COURT: Yes, of course, but hang on, because 

I want everybody to see what it is you're going to 

show me. 

THE WITNESS: See the wood right there, the 

logs? 

THE COURT: 

THE WITNESS: 

THE COURT: 

THE WITNESS: 

THE COURT: 

THE WITNESS: 

THE COURT: 

driftwood --

THE WITNESS: 

THE COURT: 

THE WITNESS: 

THE COURT: 

I'll take a closer look. Okay. 

That's wood that replaced 

So you built some 

I don't believe we built it. 

Okay. 

I don 1 t. 

What you're showing me is 

Yes. 

-- placed so as to be a barrier -

Kind of, yes. 

-- or a support for the ground. 

THE WITNESS: Yes, that's basically I mean, I 

don't know if it's a barrier. I don't know why. I 

mean, I didn't do the installation. Sometimes, the 

high tides will pop them up and I'll place them back. 

THE COURT: Okay. 

THE WITNESS: You 1<:now what I mean? So I mean, 

have I maintained them? Yes. Have I installed them? 

No. I 1 m pretty sure I did not install them. 

THE COURT: And how high are they from the sand? 
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1 THE COURT: Are you done with the demonstrative? 

2 I think the witness would be more comfortable on the 

3 stand. 

4 BY ATTORNEY MENDOZA: 

Q 

A 

Q 

A 

Yes, you may resume the witness stand. Thank you. 

The driveway is probably a quarter of a mile long. 

From the entrance of Selden Road to the house. 

To the house, yes. 

5 

6 

7 

8 

9 Q Now, Mr. -- the plaintiff's counsel asked you a lot 

10 of questions about planting that you did on a hillside near 

11 Selden Road; do you recall that, sir? 

A Yes. 12 

13 Q Okay. And you testified yesterday that you and your 

14 workers planted a number of shrubs at the hillside near the 

15 road; is that correct? 

16 

17 

A 

Q 

Yes. 

I would like to ask you, what was there before you 

18 planted the shrubs? What vegetation? Can you describe it? 

19 A There was a on the hillside of the neighbor's 

20 house, there was a lot of vines growing up through trees 

21 

22 

that we pulled out. That was probably bittersweet and, 

like, poison ivy vines, because there -- and there was some 

23 pricker bushes that we would take out. There was -- but 

24 with that, a lot of the area with the vegetation was on 

25 1 would say it was, a lot of , was into Judy's hill. I 

26 mean, most of the trees in the woods Judy's. 

27 Q Are you saying that your testimony yesterday when 
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21 

l you planted those shrubs? 

2 A Yes. 

3 Q What are prickers? 

4 A They're -- I forget the -- I don't -- the multiflora 

5 rose. They're -- I think -- I believe they are invasive. 

6 They're a multiflora rose that just grows up and gets really 

7 prickery and - -

8 Q So it's your testimony that you removed prickery 

9 invasives from the hillside and replaced them on the Platner 

10 property with shrubs. 

ll 

12 

A 

Q 

Yes. 

Okay. Now, another question: With respect to that 

13 same hillside and the work that you were questioned about 

14 yesterday, does some of the property on which you planted 

15 shrubs belong to the Town of Lyme? 

16 

17 

A 

Q 

Yes. 

Again, with respect to Exhibit 36, where you were 

18 asked about all your invoices and all the shrubs that you 

19 planted on the hillside, were some of those shrubs planted 

20 on the property of the Town of Lyme? 

21 

22 

A 

Q 

Yes. 

And is there any way somebody looking at your 

23 invoices can tell which shrubs went on the Town of Lyme 

24 property or which shrubs went on the Platner property? 

25 

26 

A 

Q 

No. 

I would like you to open the book again to Exhibit 

27 63, which is Plaintiff's Exhibit 63; that is a full exhibit 
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1 a small, small area in the field, but the major field was 

2 done once. The overall field was done once. 

26 

3 

4 

5 

6 

7 

8 

9 

Q And yesterday, Mr. Pritchard showed you the invoice 

10 

11 

12 

13 

14 

from that slice-seeding, correct? 

A 

Q 

A 

That slice-seeding was done once. 

And that invoice was dated 2009; is that correct? 

Okay. I 

THE COURT: And where -- what field was that? 

THE WITNESS: That was when you pull in to the 

right --

ATTY. MENDOZA: Am I pointing to the right area, 

to the right of the 

THE WITNESS: The right -- as you pull out the 

driveway, the right all the way down, and then 

15 the -- I believe to the left, too. 

16 BY ATTORNEY MENDOZA: 

17 

18 

19 

20 

Q And when you slice-seeded that area, sir, what was 

the seed you used in that area? 

A 

Q 

Double Eagle. 

And yesterday, your testimony was that Double Eagle 

21 was 100% rye grass; is that correct? 

22 

23 

24 

25 

A 

Q 

A 

Yes. 

And 0% bluegrass, correct? 

Correct. 

THE COURT: 0% anything. 

26 BY ATTORNEY MENDOZA: 

27 Q In the eight years that you have been working at the 



l Platners' property, have you -- what have you observed in 

2 the way of flooding? 

3 

4 

5 

A 

Q 

A 

Every year, almost every year. 

Okay, and where does the flooding occur? 

I've seen the -- almost three quarters of the 

6 driveway completely under water. 

7 

8 

Q 

A 

And where does the water come from? 

It comes from the river, the cove, Selden cove, it 

27 

9 comes from the Selden Creek there, it comes right around the 

10 entire property. 

11 

12 

13 

14 

15 

16 

17 

Q 

A 

Q 

And is your testimony that it happens every year? 

Some are worse than others, yes. 

And has your Novak Brothers equipment been involved 

in any of the flooding incidents? Have you ever been stuck 

or 

A One of my guy 1 s cars - it wasn't a Novak Brothers 

car - it was one of my guys who met us there. We were 

18 working on the property, but when we left, the guy couldn't 

19 -- the guy was the guy -- he didn't get out of the 

20 driveway. His car completely stalled right before you go up 

21 the hill. His car was in -- I think we ended up pushing him 

22 

23 

24 

25 

out or something because of the floods. 

Q What kind of damage does the high tide do to the 

grassy areas on the Platner property? 

A What happens is, it brings in a ton of debris, 

26 natural debris and garbage. You name it tires, a lot 

27 of -- believe it or not, there's a lot of needles in the 
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1 Connecticut River; it's pretty disgusting and you've got to 

2 be careful. And it brings it into the grass areas, and we 

3 

4 

5 

6 

7 

8 

clean it up. 

Q Now, is it your responsibility to repair the damage 

to the grass done by the high tides? 

A 

Q 

A 

Yes. 

And is that repaired by hydro-seeding? 

Some areas we hydro-seeded, yes, due to the flood 

9 damage. 

10 

11 

12 

13 

14 

15 

Q And before you put the hydro-seed, do you have to 

cover the damaged area with topsoil? 

A 

Q 

Yes. 

And yesterday, plaintiff's counsel questioned you 

about topsoil. 

A Yes. 

16 Q And were some of those purchases, is it fair to say, 

17 I related to repairing damage caused by high tides and 

18 floodwaters? 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A Yes. 

Q Let me ask you this. How many square feet is seeded 

by one tank of hydro-seed? 

A 

Q 

A 

Q 

A 

Q 

Approximately 2,500 square feet, one tank. 

Okay, so one tank is 2,500 square feet. 

Yes. 

How many gallons in one tank? 

Seven hundred and 

Yes. 
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1 damaged grass? Is that fair to --

2 

3 

A 

Q 

We repaired damaged grass, yes. 

Okay. I would like to ask you about the 

32 

4 construction that you've observed in the unrestricted area. 

5 Have the Platners engaged in construction in the eight years 

6 that you have been working at the property? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Probably every year. 

Okay. 

Yes. 

Can you describe the construction that you recall? 

Yes. 

What is the first construction project you recall? 

The gas tanks and generator. 

Okay, what is the next one that you recall? 

The barn. 

Has there been construction at the house? 

The carriage house was done one year, and the house 

was done several years. The geothermal wells were all on --

19 there's got to be 40 geothermal wells that we - but that's 

20 all on unrestricted area - that we've repaired, replaced. 

21 There's 

22 

23 

24 

25 

26 

Q Okay. So with respect to the construction that you 

describe, did the construction in the unrestricted area 

affect the grass? 

A 

Q 

Yes. 

And was it your responsibility after this 

27 construction to repair the grass after the construction? 
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Yes. 1 

2 

3 

4 

A 

Q When you describe geothermal wells, were they dug on 

the unrestricted area? 

A Yes. 

5 Q On the invoices that plaintiff's counsel showed us 

6 yesterday - and I see a lot of seeding, topsoil, hydro-

7 seeding - is there a way to tell whether that was on the 

8 restricted area, or was it related to this construction that 

9 you describe in the unrestricted area? Is there any way to 

10 tell from the invoices? 

11 

12 

13 

14 

15 

A Do you know how many invoices there are? I don't 

think so. 

Q 

A 

Q 

Okay. Now --

If -- I mean, if it's --

Okay, I'm -- there's no question. I would like to 

16 refer you to the pictures, Exhibit 71, 72, and 73, which 

17 plaintiff's counsel asked you about earlier today. 

18 THE COURT: Which of the three do you wish him 

19 to have open in front of him, if any? 

20 BY ATTORNEY MENDOZA: 

21 

22 

23 

Q 

A 

Q 

I would like to have you look especially at 72. 

Mm-hmm. 

And plaintiff's counsel asked you -- first of all, 

24 do you know the year this was taken? 

25 A No. 

26 Q When you went to the property in November of 2014, 

27 did the property look like this in November of 2014? When 
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1 

2 

3 

THE COURT: But have you ever heard of inorganic 

topsoil? 

THE WITNESS: No, I think it's all organic, 

4 topsoil, yes. 

5 BY ATTORNEY MENDOZA: 

6 

7 

8 

9 

10 

11 

12 

13 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

And where do you get it from? 

We get it from -- we purchase it from Seymour. 

Is placing topsoil damaging to the existing dirt? 

No. 

Is it beneficial? 

It's beneficial in many ways. 

How? 

Well, in some of the low areas, which -- topsoil 

14 helps break down some of the clays, which helps drainage. 

15 Q And is this property needing of help with drainage? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Yes, sure. Yes. 

THE COURT: And does it drain better now, or 

does it still flood every year? 

THE WITNESS: Actually, the area that the 

flood -- that we've spread some topsoil in that the 

floods have killed, it has -- the grass hasn't died, 

so I would say yes, it has helped. 

THE COURT: Wait until this spring. 

THE WITNESS: You're exactly right. Ask me in 

25 the springtime. 

26 BY ATTORNEY MENDOZA: 

27 Q I would like to ask you a little bit about mowing. 

M~ 
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1 THE WITNESS: Yes. 

2 BY ATTORNEY MENDOZA: 

3 

4 

Q Have you ever removed a live, healthy tree from the 

Platner property? 

5 A No. 

6 Q What trees do you remove? 

7 A Dead ones, ones that have been blown over from 

8 storms. One time we had a storm and, believe it or not, 

9 eight trees were flipped over on the side of the riverbank, 

10 and we removed all those. Diseased trees, dying -- I mean, 

11 you know, dying trees. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q Do you identify it as dying, or does someone else 

identify it? 

A Dying? I don't identify it; somebody else does. 

THE COURT: Who's that? 

THE WITNESS: His name's Paul Grace. He'll -

if a tree's dying -- he's the arborist. 

THE COURT: He works for you? 

THE WITNESS: No. 

THE COURT: Okay. 

THE: WITNESS: He's 

THE COURT: He just comes by and says that's a 

dying tree? I mean, what 

THE WITNESS: He's a plant healthcare person 

that comes in and inspects trees, shrubs 

THE COURT: Is he employed? And if so, by whom? 

THE WITNESS: He has his 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

49 

We'll do it, all of us. 

THE WITNESS: In this picture, this portion, I'm 

almost certain, is on the town property. And he just 

asked about the driveway; I told him the house was 

over here, and he asked about those cars, and that's 

where the dock is, but I don't know exactly. 

ATTY. MENDOZA: All right, can I 

THE WITNESS: I mean, some of the dock is on 

the Platner property. I believe - I don't know 

this - but I believe people have access to the dock, 

but that's only a few -- but I can't tell you that. 

I mean, they can --

ATTY. MENDOZA: Thank you. 

THE WITNESS: -- tell you that. 

THE COURT: Don't speculate. 

THE WITNESS: Yes. 

BY ATTORNEY MENDOZA: 

Q Thank you. I would like to ask you about trash. 

19 Yesterday you testified about 

20 THE COURT: About what? 

21 BY ATTORNEY MENDOZA: 

22 

23 

Q trash. 

THE COURT: Trash. 

24 BY ATTORNEY MENDOZA: 

25 Q Yesterday, you testified about your invoices with 

26 respect to trash. Where is the trash removed from? 

27 A The high tide areas where the flooding comes 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

through, through the field, through the woods. 

Q 

A 

Q 

rs trash removed from the woods? 

Yes. 

And do you spend time - your workers - removing 

trash from the woods? 

A 

Q 

A 

Q 

A 

Yes. 

Is that on an annual basis? 

Any time there's trash, we remove it. 

And what kind of trash? 

I would say we've -- there's a ton of tires that 

50 

11 come up from the floods; they' re just tires. A lot of 

12 Styrofoams, like Styrofoam floating objects; we've pulled 

13 out a gas tank before. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

THE COURT: A what? 

BY ATTOR!.~EY MENDOZA: 

A A propane tank, a smaller one. You name it, I've 

seen a 1,000-gallon propane tank floating down the river. A 

lot of natural debris. Like I said, we always find needles, 

which is pretty disgusting. 

Q Okay, thank you. And the Platners pay you to do 

this. 

A 

Q 

this. 

A 

Yes. 

And they pay you for significant hours performing 

Whatever it takes. Some are much -- some floods 

are take a lot longer than others, yes. 

Q And this is mainly conducted in the woods area 
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l 

2 

3 

4 

5 

6 

Q Do you see that? What services were you performing 

under that item? 

A Are you asking me why I did it? 

Q Why did you do it? That's a good question. 

A Okay, because when you put down fresh seed, you use 

starter fertilizer. It's the only time in Connecticut 

7 you're allowed to use phosphorous. 

8 Q And what is the composition of 18 24-12 starter 

9 fertilizer? 

10 A 18% 18 pounds of nitrogen in 100 pounds of 

11 fertilizer, 24 pounds of phosphorous in 100 pounds, and 12 

12 pounds of potassium, and that's all in 100 pounds each. 

13 

14 

15 

16 

17 

18 

19 

THE COURT: What's the rest of it? 

THE WITNESS: That would be clay -- just a 

carrier, something to carry the nutrients. 

THE COURT: Thank you. 

THE WITNESS: You're welcome. 

BY ATTORNEY PRITCHARD: 

Q Would you look at the third entry on that same 

20 invoice dated December 12, 13, and 14, reading applied lime 

21 to field. 

22 

23 

A 

Q 

Yes. 

Did you apply lime to the entire field in the 

24 protected area? 

25 

26 

27 

A 

Q 

A 

Yes, I did. 

And what is the purpose of applying lime to a field? 

Applying lime to any lawn gets the pH right so the 
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1 nutrients are used more efficiently. If you're putting 

2 fertilizer and things on lawns and the pH is way too low, 

3 your fertilizer doesn't get used. You might as well just 

4 throw it away. 

90 

5 

6 

7 

8 

9 

Q Would you look at the right side of this page we're 

reviewing. Do you see the first item that reads November 

19, 2009, fertilized field with 28 O 3? 

A 

Q 

Yes. 

Is that again fertilizing the field in the protected 

10 area? 

11 A I honestly don't remember, but from looking at the 

12 price, I would say no. 

13 Q What is 28-0-3? 

14 A That's a fertilizer that we put down in the fall. 

15 It strengthens the roots of the grass, and you can have a 

16 nice lawn in the spring. It also protects against some 

17 types of diseases such as snow mold, which we'll probably 

18 have this year, and things like that. 

19 

20 

21 

22 

23 

24 

Q Would you turn, Mr. Grace, to Exhibit 38, please. 

Can you identify this document? 

A 

Q 

A 

Q 

More invoices for 66 Selden Road. 

And what's the date of the first invoice? 

1/30/10. 

Can you flip through the pages and tell me whether 

25 these are the invoices that you sent to Mr. and Mrs. Platner 

26 during 2010? 

27 A Yes, they are. 
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2 

3 

4 

5 

6 

7 

ATTY. PRITCHARD: I move this exhibit into 

evidence, Your Honor. 

ATTY. MENDOZA: Objection, relevance. 

THE COURT: Overruled. 

BY ATTORNEY PRITCHARD: 

91 

Q Mr. Grace, did you apply fertilizer on some sort of 

a regular schedule over·the course of the years that you 

8 worked on for Mr. and Mrs. Platner? 

9 A I don't understand the question. Could you say that 

10 differently? 

11 

12 

13 

Q I'll rephrase it. 

THE COURT: Or say it differently. 

ATTY. PRITCHART: Or say it differently, yes. 

14 BY ATTORNEY PRITCHARD: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q Let's go through the invoices instead. Would you 

look, Mr. Grace, at the item four items down from the top of 

the left-hand side that reads four 

THE COURT: Excuse me, which page of Exhibit 38 

are we dealing with? 

ATTY. PRITCHARD: The first page, Your Honor. 

THE-COURT: Thank you. Now, you're asking him 

to look four lines down on the left. 

ATTY. PRITCHARD: I'm sorry. We're looking at 

Page 2, the second page. 

THE COURT: I'm sorry. Did I hear incorrectly? 

ATTY. COLLINS: Your Honor, for your 

information, these are Bates-stamped in the upper 
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8 

9 

10 

92 

right-hand corner of your book. 

THE COURT: So they are. Okay. 

Do you see on the top left of the Exhibit 38 

that 001 and 002? Those are called Bates stamps for 

handling [indiscernible] documents, so counsel may 

refer to Bates number 002, and if he does --

THE WITNESS: That's how you find it. 

THE COURT: -- that's how you find it. 

THE WITNESS: Thank you. 

THE COURT: You're welcome. 

11 BY ATTORNEY PRITCHARD: 

12 

13 

Q So now, yes, Mr. Grace, I am referring to 002 in the 

left-hand side of that page, four items down, which reads 

14 April 7, April S, fertilized eld and lawn for crabgrass 

15 

16 

17 

18 

19 

and for crabgrass control; is that correct? 

A That is correct. 

Q And what type of fertilizer do you use for 

fertilizing the field and lawn for crabgrass control? 

A That would be a fertilizer that we call Dimension, 

20 and basically it has an herbicide in it which keeps the 

21 crabgrass seed down and some broadleaf weeds - not 100%, of 

22 

23 

24 

25 

26 

27 

course, but --

Q What is the composition of Dimension? 

A The chemical? 

Q Yes. 

A I have no idea. 

Q Is Dimension a fertilizer as well as an herbicide? 
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It is. 1 

2 

3 

4 

5 

A 

Q What is the fertilizer -- what is the content of the 

fertilizer in Dimension? 

A 

Q 

13-0-5. 

And what does that mean? 

6 A Thirteen pounds of nitrogen per 100 pounds and five 

7 pounds of hot ash per hundred pounds, no phosphorous. 

8 Q Okay, would you look over at the right-hand side of 

9 Exhibit 37, 002, and the second line up from the bottom 

10 reads April 22, April 26, Cal-Turf on lawn and field; do you 

11 see that? 

12 

13 

A 

Q 

Yes. 

What is Cal-Turf? 

14 A Cal-Turf is a quick-acting lime. It's a new product 

15 that I think had come out that year, in 2010, and we started 

16 using it. 

17 

18 

19 

20 

Q Let me ask you to turn to Page 3 of Exhibit 37. 

THE COURT: Are you referring to the Bates 

number? 

ATTY. PRITCHARD: I am referring to the Bates 

21 number, Your Honor. 

22 BY ATTORNEY PRITCHARD: 

23 Q And let me direct your attention to the last entry 

24 on the right-hand side of the page, May 27, 2010, spray 

25 weeds in lawn and fields; do you see that? 

26 

27 

A 

Q 

Yes. 

What product did you use to spray the weeds in the 
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1 field? 

2 A I don't remember because I didn't note it in the 

3 b I have it in my records, and I have to report to the 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

DEP, but I don't have it here so I can't tell you. 

Q Well, did you is this a herbicide that we're 

talking about? 

A Yes, it would have been a post-emergent herbicide 

for broadleaf weeds, and basically we would take a backpack 

sprayer and go around and spot spray. 

Q And the point was to kill anything that is subject 

to this herbicide; is that correct? 

A 

Q 

Right, any broadleaf weeds. Exactly. 

Could you turn to Page 003, please, June 

THE COURT: Aren't we there? 

THE WITNESS: We're on -- oh, I'm sorry. 

THE COURT: The witness and I have been on Bates 

number 003 for the last few questions. 

ATTY. PRITCHARD: Not on my copy, Your Honor, 

but 

THE COURT: Well, I think the record will be 

fairly clear. 

ATTY. PRITCHARD: Yes. 

THE COURT: You were reading spraying weeds in 

lawn and field, and that entry is on Bates 003. 

ATTY. PRITCHARD: Let me just straighten this 

out, Your Honor. 

THE COURT: That would be good. 

A330 



95 

1 BY ATTORNEY PRITCHARD: 

Q Let me direct your attention, Mr. Grace, to 004 of 2 

3 

4 

5 

6 

7 

8 

9 

Exhibit 37, the second item on the left-hand side of the 

page, reading June 3, 2010, applied iron 5-10-3 to lawn and 

field. What is iron 5-10-3? 

10 

11 

A That is a product that we use to give a lawn a nice 

green color. 

Q Did you apply iron 5-10-3 to the grasses in the 

field in the protected area? 

A Yes, it says applied to lawn and field. 

Q Directing your attention to the right-hand side of 

12 004, let me refer you to the third item, June 10, 2010, 

13 applied Merit for grub control to lawn and field. What is 

14 Merit? 

J.5 A Merit is a product that we use to kill grubs. The 

16 technical name of it is imidacloprid, and basically what 

17 that does is get rid of grubs, and then you don't have a 

18 mole problem. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

THE COURT: I'm going to ask you to spell the 

full name for the monitor, if you can. 

THE WITNESS: Imidacloprid? 

THE COURT: Yes. 

THE WITNESS: Yes. I-M-I-D-C-L-0-P-R-I-D [sic]. 

I won't use those words anymore. 

THE COURT: Well, you -- it 1 s fine to use them, 

but you're likely to have to spell them. If that 

isn't a deterrent, I don't know what is. 
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l BY ATTORNEY PRITCHARD: 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

Q Let me refer you now, Mr. Grace, to the next item 

below the one that you just testified about, June 14, 2010, 

reading Heritage granular fungicide on lawn and field. What 

is Heritage granular fungicide? 

A Heritage granular fungicide is a fungicide that we 

use to treat a disease called Pythium, which is in lawns. 

Q And what is in that product? 

A I don't know the chemical name right off the top of 

my head. 

Q Could you refer to 006, please, in the same exhibit. 

12 The item I'm referring -- want you to look at is the second 

13 one, June 29, 2010, fungicide on lawn and field. 

14 

15 

16 

A 

Q 

A 

Mm-hmm. 

What is the fungicide that you used? 

I could only guess. I'd have to look back at my 

17 notes. 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

What is the purpose of fungiciding a lawn? 

To either prevent or eradicate a disease called 

Pythium, which is our common lawn disease in Connecticut. 

Q And then two items down from that, July 1, 2010, it 

says fertilized lawn and field; do you see that? 

A 

Q 

Yes, I do. 

And what fertilizer were you using in July of 2010 

25 to fertilize the field? 

26 A Well, that I do remember because of the time of 

27 year. It would have been a fertilizer called 24-0-11. 
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11 

12 

13 

14 

15 

16 

17 

18 

19 
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What is 24-0-11 composed of? Q 

A Twenty-four pounds of nitrogen per 100 pounds and 11 

pounds of hot ash per 100 pounds. 

Q And what is the purpose of fertilizing a lawn with 

that product? 

A At that time of year, just to keep the lawn healthy 

and growing. 

Q 

A 

green. 

Q 

Is that also designed to keep the lawn green? 

Yes, it would. It definitely would keep a lawn 

The next item, July 1, 2010, it reads fungicide on 

lawn and field; is that a reapplication of the fungicide 

that you applied on June 29, 2010? 

A 

Q 

Yes. 

Let me refer you to Page 008. Do you see the item 

reading -- the third item down reading that's -- is that 

8/2/2010, August 2, 2010, fungicide on lawn and field? 

A Mm-hmm. 

Q Is that again a reapplication of that same type of 

20 fungicide to the lawn and the field? 

21 A It was a reapplication, probably a different 

22 product. 

23 

24 

Q 

A 

25 used. 

Q 

Do you recall what that product was? 

It was a lawn fungicide. I could only guess what I 

Let me refer you to the next item. It says August 26 

27 3, August 4, fertilized lawn and field with 24-5-11; do you 
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see that? 

A Yes, I do. 

Q What is 24-5-11? 

A Twenty-four pounds of nitrogen per 100, five pounds 

of phosphorous per 100, and 11 pounds of potassium. 

Q Same thing. 

A Right. 

Q And the function of that fertilizer is what, again? 

A To keep the lawn healthy and green. 

Q Then on August 12, 2010, on the right-hand side of 

11 that page, it reads sprayed weeds in lawn and field; do you 

12 see that? 

13 

14 

15 

A 

Q 

A 

Yes. 

Do you :recall what you sprayed these weeds with? 

A broadleaf herbicide. I can't recall which one I 

16 used. 

17 Q The item after that, August 16, 2010, reads sprayed 

18 Jawn and field for Pythium; do you see that? 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A 

Q 

Yes. 

Is that the same treatment that you have -- the same 

fungicide treatment that you mentioned before? 

A 

Q 

Yes. 

Then on August 19, 2010, there's an item reading 

sprayed weeds in lawn and field; do you see that? 

A 

Q 

A 

Yes. 

What does that item refer to? 

Again, with the backpack sprayer, spraying broadleaf 
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1 herbicide. 

2 

3 

Q Would you turn to Page 008, please. 

THE COURT: We are on 008, aren't we? 

4 BY ATTORNEY PRITCHARD: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q Well, let's do it this way. Would you turn to your 

invoice dated September 27, 2010. 

A 

Q 

A 

Q 

A 

Q 

Mm-hmm. 

Do you see the third item, September 15, 2010? 

Yes. 

It says fertilized lawn and field. 

Yes. 

What fertilizer did you use on the lawn in the field 

on that date? 

A 

Q 

24-0-11. 

For the same purposes that you've used 24-0-11 in 

the past. 

A 

Q 

Yes. 

And then do you see on your statement dated October 

31, 2010, the second item, October 29, 2010, fertilized lawn 

and field with 34-3-11? 

A I'm a little lost. What date is it? 

THE COURT: This is Bates number 016. No, 

you're on 1-0, ten. He's switched from Bates numbers 

24 to the date of your invoice, so I understand why you 

25 might find that confusing. 

26 BY ATTORNEY PRITCHARD: 

27 A So we're talking about 10/29/10; is that correct? 
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10/29/10. 1 

2 

Q 

A Yes, that would be the fall fertilizer to strengthen 

3 the roots again. 

4 Q Now, we've been looking at the invoices, your 

5 invoices, for the year 2010 for activities in the protected 

6 areas of the field, correct? 

7 A You know, I didn't have any idea that was a 

8 protected area. 

9 Q We're not here to criticize anything you've done, 

10 Mr. Grace, you can be certain of that. Did you apply 

11 essentially the same fertilizing, herbiciding, and 

12 fungiciding program to the lawn and the field in succeeding 

13 years? 

14 A No, I -- actually, it became less, because once you 

15 start treating lawns and get them growing properly, you 

16 don't really have to do that much weed control, so that 

17 would be less, and I believe we fertilized less. 

18 Q What -- why is it that you don't need as much weed 

19 control once you really get a lawn going? 

20 A Well, the healthy grass chokes out the weeds. 

21 Q And in terms of the fertilizing regime that you have 

22 applied to the property since 2010, what in general were the 

23 izing applications during the course of the growing 

24 season? 

25 A Okay, we would start with the product called Cal-

2 6 Turf, which was that quick-acting lime to get the lawn set 

27 up for using the fertilizer. Then we would do two 
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1 applications of Dimension in the spring, early spring, and 

2 then -- you know, in April and then again in late May, and 

3 then two applications of 24-0-11, and then the 28-0-3 in the 

4 fall for the strengthening of the roots and trying to 

s prevent some diseases. 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q Before the field became a lawn, were you doing any 

fertilizing in the field? 

A No. 

Q Were you doing any herbiciding in the field? 

A No. 

Q Were you doing any pesticiding in the field? 

A No. 

Q Were you doing any fungiciding in the field? 

A No. 

Q Now, Mr. Grace, when spreading these products, 

is that done? 

A We have a machine that we drive that holds the 

fertilizer. 

Okay, and do you actually ride the machine? 

Yes. 

how 

Q 

A 

Q Mr. Grace, are there any aspects of the services 

22 that you performed on the -- Mrs. Platner's property 

23 required to be reported to the DEP? 

24 

25 

26 

27 

A 

Q 

A 

Yes. 

What are those? 

I have to report at the end of the year all the 

chemicals that I've -- all the pesticides that I've used and 
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the amounts. 

Q And do you understand the purpose for that 

reporting? 

l 

2 

3 

4 A I think they just want to keep track of what's being 

5 used. 

6 Q Okay. Mr. Grace, would you take a look at Exhibit 

7 69 in the photograph book. Can you identify the subject 

8 matter of that photograph? 

9 A Yes, that's a gentleman that worked for me at one 

10 time, and he's applying fertilizer. 

11 Q Can you tell what property he's supplying the 

12 

13 

14 

fertilizer on? 

A 

Q 

Where? Is that what you're asking? 

No, what -- who owns the property that he's 

15 supplying the fertilizer on? 

16 A That looks like Selden Road. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q 

A 

Q 

Mrs. Platner's property? 

Yes. 

Is this picture a fair and accurate depiction of the 

conditions that it shows? 

A 

Q 

A 

The conditions of the property? 

Everything in the picture. 

Yes. 

ATTY. PRITCHARD: I move this photograph into 

evidence, Your Honor. 

THE COURT: I assume you're objecting. 

ATTY. MENDOZA: You're Honor, it's already been 
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1 Q Who -- you do the test, but who reads the test? 

2 Where do you - -

Oh, I do. I look at the results. 

Do you consult with other soil scientists? 

3 

4 

5 

A 

Q 

A Yes, I work closely with the agricultural station. 

6 They do soil tests for us. 

7 Q And what is the 

8 

9 

10 

11 

12 

13 

THE COURT: But you don't actually do the 

soil -- they do the testing, don't they? 

THE WITNESS: Yes. 

THE COURT: And you read the results. 

THE WITNESS: Exactly. 

THE COURT: Okay. 

14 BY ATTORNEY MENDOZA: 

1S Q And when you consult with the DEP agricultural 

16 station, do they make recommendations to you? 

17 

18 

19 

20 

21 

A 

Q 

A 

Q 

A 

They do. 

And do you follow those recommendations? 

I would say yes, but I modify them. 

And what kind of recommendations do they make? 

They make -- you know, they'll say apply this much 

22 nitrogen per 1,000 square feet or this much lime per 1,000 

23 square feet . 

24 Q Based upon the results of the soil test. 

25 

26 

27 

A 

Q 

lawn? 

Exactly. 

Would you describe the Platner lawn as a bluegrass 
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1 GEORGE: MOORE, 

2 of 23-3 Joshuatown Road, Lyme, Connecticut, called as 

3 a witness by the Plaintiff, being first duly sworn, was 

4 examined and testified under oath as follows: 

5 DIRECT EXAMINATION BY ATTORNEY PRITCHARD: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q Good afternoon, Mr. Moore. Do you currently have a 

position with the Lyme Land Conservation Trust? 

A Yes, I'm the executive director. 

Q And how long have you held that position? 

A Since 2012. 

Q And what are your duties in that position? 

A I'm responsible for the day-to-day running of the 

land trust and also to, I call it plugging holes if -

for -- if the chairman of the committee were to leave, I 

would leave until we found a replacement. 

Q Okay, and have you ever been a member of the board 

of directors of the land trust? 

A 

Q 

A 

Q 

Yes. 

When did you first become a member of the board? 

In 2003, I became a volunteer director. 

Did you ever become an officer of the board of 

directors? 

A Yes, that would have been 2006 at our summer 

24 meeting, I became president of the land trust. 

25 

26 

27 

Q And what were your duties as the president of the 

land trust? 

A We didn't have an executive director at the time, so 
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1 

2 

3 

4 

5 

6 

Q 

A 

Q 

Have you reviewed that certificate of incorporation? 

I have, yes. 

Is the land trust a charitable SOl(c) (3) 

organization? 

A 

Q 

Yes, it is. 

And has the land trust received a so-called 

7 exemption letter from the Internal Revenue Service 

8 recognizing its status as such? 

9 

10 

A 

Q 

Yes, we have. 

Has the charitable status of the land trust ever 

11 been questioned? 

12 

13 

14 

15 

16 

A 

Q 

A 

No. 

What is the core mission of the land trust? 

It's to conserve and protect open space in Lyme for 

the benefit of not only the people in Lyme, but for people 

in the region. It involves also the stewardship of the 

17 easements and lands that we hold. 

18 

19 

20 

21 

22 

23 

24 

25 

Q And how many conservation restrictions on property 

in Lyme does the land trust hold? 

A I think it's in the mid-sixties. 

Q Does the land trust have a stewardship committee? 

A Yes, very much so. 

Q And what is the function of the stewardship 

committee? 

A The function of the committee is to make annual 

26 inspections of not only the easements, also of the 

27 properties we hold in fee - more often if necessary, but 
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1 they do a detailed walk of the property taking photographs, 

2 writing up a report on what they noted, identifying any 

3 problems that need further action, if need be. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q And how often does the land trust steward its 

conservation restrictions? 

A These days, on an annual basis. 

Q Was it always the case that the conservation 

restrictions were stewarded on an annual basis? 

A No, back in about 2006, my -- the past president 

before me had instituted a study of our organization by the 

Land Trust Alliance and to upgrade our efforts in many 

areas, and one of them was to become very consistent on the 

stewardship visits. 

Q Did the stewardship committee of the land trust 

steward properties prior to this 2006? 

A Yes. 

Q But not as often and consistently as they do now; is 

that your testimony? 

A That is correct. 

Q What do you understand the term baseline report? 

A Yes. 

Q What is a baseline report? 

A A baseline report is filed by an expert that in 

effect states the condition of the property at a given point 

in time, making a general assessment of the topography, the 

!flora, the probable existence of 

land just kind of a mark in time, 

certain forms of wildlife, 

this is what it is and what 
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it looks like. 

Q And what's the purpose of -- at what point in time 

in connection with a conservation restriction currently are 

baseline reports prepared? 

A At the time we assume ownership of the easement or 

the property. 

Q And what is the stewardship purpose for preparing 

such a baseline report? 

A 

Q 

To have a means of comparison, a bench stick. 

To determine whether there have been changes in the 

11 property. 

12 A Fifteen years from now, if you go and do a 

13 stewardship, you can look back at the baseline report and 

14 1see what it was then. 

15 Q Was a baseline, report done in connection with the 

16 conservation restriction at 66 Selden Road? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A 

Q 

A 

Not at the time we acquired the easement, no. 

And do you recall when that easement was acquired? 

I'm not really good on dates. I think it was in the 

1980s, I believe. 

Q And had the land trust ever acquired a conservation 

easement prior to acquiring the easement on 66 Selden Road? 

A 

Q 

trust? 

A 

Q 

No, it was the first. 

How is this easement referred to within this land 

El. 

Are all the easements that the land trust has 
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1 referred to by number? 

2 A By number and by the original grantor, or sometimes 

3 by the location. 

4 

5 

6 

7 

8 

9 

10 

11 

Q In the course of monitoring the 66 easements that 

the land trust has in Lyme, have there been any violations 

of the easements other than the one we're talking about 

here? 

A 

Q 

Yes. 

And how have those -- how has the land trust 

resolved those violations? 

A By meeting with the land owner and reviewing the 

12 situation and where the infringement or violation has taken 

13 place and what the suggested steps are to remedy the 

14 situation. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q Has the land trust ever sued a landowner with 

respect to such a violation prior to this case? 

A 

Q 

Not prior to this case, no. 

Did there come a time when you served as the steward 

at the land trust for the property at 66 Selden Road? 

A For one year, for the summer of '06 until the summer 

of '07. 

Q P.nd was that -- you became the steward prior to the 

time Mrs. Platner purchased the property; that correct? 

A 

Q 

Yes. 

And when you became the steward of 66 Selden Road, 

what did you learn concerning the stewardship concerns and 

interests with respect to the property, if anything? 
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1 A Well, as I read the file, which consisted of 

2 previous stewardship reports and a property management plan, 

3 it was evident that an important aspect for the land trust 

4 was the treatment of the field - mowing to happen once or 

5 twice a year either side of the nesting season in order to 

6 protect the wildlife, the birds - and that the goal was to 

7 maintain it in a natural state. 

8 Q And do you know whether the prior owners who 

9 preceded Mrs. Platner in ownership agreed with the land 

10 trust to abide by such a twice-a-year mowing schedule? 

11 

l.2 

13 

14 

15 

16 

17 

18 

19 

ATTY. LAMBERT: Objection, Your Honor, 

irrelevant. 

THE COURT: Calls for a yes or no. Well, it's 

not irrelevant. The question calls for a yes or no 

answer. Overruled on relevance as to this question. 

Do you know? 

THE WITNESS: Yes. 

BY ATTORNEY PRITCHARD: 

Q Do the records of the land trust reflect that the 

20 prior owners did abide by the twice-a-year mowing regime? 

21 

22 

23 

ATTY. LAMBERT: Objection, Your Honor, 

relevance. 

THE COURT: sustained, hearsay. 

24 You' re asking him what the :i:-ecords show. 

25 BY ATTORNEY PRITCHARD: 

26 

27 

Q Do you know, Mr, 

THE COURT: Well, he already said he knows -
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12 

13 

14 
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remember the question --

THE WITNESS: I'd like to be refreshed. 

THE COURT: I think that would be a good idea. 

Mr. Pritchard, do you remember the question? 

ATTY. PRITCHARD: Yes. 

THE COURT: Prior owners. 

BY ATTORNEY PRITCHARD: 

Q What did the prior owners do with respect to the 

field in the protected area of the conservation restriction? 

ATTY. LAMBERT: Your Honor, may I object on this 

on foundation as to what he knew. 

THE COURT: This is the same question. He said 

he knew ten questions ago. Overruled on foundation. 

It's a little hard to follow, but believe me, the 

foundation is there in the record. So, finally --

16 BY ATTORNEY PRITCHARD: 

17 A The prior two owners abided by the recommended 

18 mowing schedule. 

19 Q Okay. Did there come a time when you as the steward 

20 for 66 Selden Road made a monitoring visit to the property? 

21 A Yes. I didn't go on the property because it had 

22 just changed hands. The Platners had bought it. I hadn't 

23 had an opportunity to meet with them, but 's quite visible 

24 from Selden Road, and I noticed that mowing was taking place 

25 outside of the preferred period that prior owners had 

26 adhered to. 

27 ATTY. L~..MBERT: Your Honor, 
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1 A The best recollection I have is that I met them for 

2 the first time at a Joshuatown Association social meeting, 

3 which probably was in August of '07, and indicated that I 

4 had noticed the mowing and we should probably get together 

5 to discuss it. And then I believe further communications 

6 were in writing. 

7 Q Would you turn to Exhibit 14, please, which is 

8 1 marked full . 

9 A It's not one of the pictures. 

10 

11 

12 

Q 

A 

Q 

No. 

Okay, yes. 

Would you turn to the second page of the exhibit. 

13 And can you identify the email dated September 14 from 

14 George Moore to Beverly Platner 1 copied to Emily Fisher. 

15 

16 

17 

18 

19 

20 

21 

22 

A 

Q 

A 

Yes, I can. 

What is that? 

It was a written communication that -- after I had 

reviewed more closely the land trust files and had spoken 

with Attorney Gahagan, who represents the land trust, I was 

stating what our expectations were with regard to the mowing 

schedule in the protected area. 

Q Okay. Now, if you'll look at the next to the last 

23 paragraph, did you indicate to Mrs. Platner that there did 

24 appear to be some contradictory statements in the 

25 conservation restriction with respect to the mowing issue? 

26 Next to the last paragraph on Page 2, sorry. 

27 A Yes. 
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Q And what did you pass along to her concerning the 

land trust's interpretation with respect to this subject? 

A Just basically that we acknowledged that people 

could have differing interpretation as to the mowing, in 

145 

5 which case one should look at the purpose of the 

6 conservation easement, which was to maintain the protected 

7 area of the field in a natural state, and that was achieved 

8 by mowing once or twice a year. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q 

A 

Q 

A 

Q 

A 

And did Mrs. Platner agree with that interpretation? 

No. 

Would you refer to the top of Page 2 of Exhibit 14. 

Yes. 

Q 

Can you identify the email there? 

That was a response to my email from Mrs. Platner. 

And what was Mrs. Platner proposing in response to 

your email? 

A That -- buying us out, I guess, asking if there's 

something we wouldn't rather have than that particular 

easement. 

Q And did you get back to her with respect to that 

question? 

A Yes, I did. It was in the next email in the string 

on Pagel. 

Q And what was your response, generally? 

A Basically that we did not have the ability to 

extinguish the easement. It wasn't our right. It was 

explained the bas on which it was accepted, and that we 

I 
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5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

I 

A 

Q 

A 

Yes, I did. 

For what purpose were the photographs taken? 

To document things that we observed which we 

153 

believed at the time to be possible violations. 

Q Was there any other purpose for taking those 

photographs? 

A Well, we were in the absence of a baseline report. 

We were trying to start building material to create such a 

report. 

Q Okay. Did you see during the course of your visit a 

disturbed area in the southwest corner of the property? 

A 

Q 

A 

Q 

A 

Q 

Yes. 

Would you turn to photograph 67 -- 66, please. 

Six-six? 

Seven-six. 

Seven-six. 

Can you identify the subject matter of this 

photograph? 

A Yes, this would appear to be in that north -- looks 

to me like it's in the northeast corner where Selden Creek 

enters into Selden Cove in the protected area. 

Q Did you observe this scene during the course of your 

walk on the on September 28 on the property? 

A 

Q 

A 

Q 

Yes. 

Do you know who took this photograph? 

These were taken by Fritz Gahagan. 

Was he also present durinq thP course of the walk? 
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Yes. A 

Q can you is this a fair and accurate description 

of the condition that you observed on that date? 

A In that particular spot, yes. 

ATTY. PRITCHARD: I move the entry of Exhibit 76 

into evidence, Your Honor. 

ATTY. LAMBERT: No objection, Your Honor. 

THE COURT: Full exhibit, 76. 

BY ATTORNEY PRITCHARD: 

[ Q Would you please turn to Exhibit 77. Can you 

1
identify the subject matter of this photograph? 

A 

Q 

Yes, I can. 

And did you observe this same scene during the 

course of your monitoring visit on September 29th, 2007? 

A 

Q 

A 

Q 

Yes. 

Do you know who took this photograph? 

This again was taken by Attorney Gahagan. 

To save time, did Attorney Gahagan take all of the 

19 photographs taken that day on the monitoring visit? 

20 

21 

22 

A No, I took some, and I believe maybe Emily Fisher 

took some. 

Q Okay, and you -- is this photograph a fair and 

23 accurate representation of what you saw at Mrs, Platner' s 

24 property that day? 

25 

26 

27 

A In that spot, yes. 

ATTY. PRITCHARD: I move this document into 

evidence. 
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12 

13 

THE COURT: Objection? 

ATTY. LAMBERT: No objection, Your Honor. 

THE COURT: 77 is full. 

BY ATTORNEY PRITCHARD: 

Q 

A 

Q 

Did this disturbance occur in the protected area? 

Yes. 

And in the land trust's view, did it constitute a 

violation of the conservation restriction? 

A 

Q 

Yes, we did. 

Did -- do you know whether this also came to the 

attention of the Inland Wetlands Commission? 

I believe it did, yes. 

155 

A 

Q Do you know whether there were hearings with respect 

14 to the remediation of this portion of Mrs. Platner 1 s 

15 property at the Inland Wetlands Commission? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A That's my knowledge, that it was a site visit by the 

zoning or the enforcement officer, Bernie Gigliotti, and 

then there was a subsequent meeting that the Inland Wetlands 

had with the Platners to discuss remedial action in this 

area. 

Q 

A 

Q 

And in fact was that area remediated? 

I believe it was, yes. 

And was it remediated to the satisfaction of the 

land trust? 

A We were never consulted on it, but I seem to recall 

that on a subsequent report by one of our people that they 

were satisfied with what had been done there. 
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Q Do you know what types of plants were planted in 

order to remediate this area? 

A 

Q 

No, I don't. 

Did the land trust note any other violations, what 

it deemed to be violations of the conservation restriction 

during the course of this site visit? 

A There was a few areas. There was -- one starts on 

Selden Road, the slopes or hills, as they're referred to. 

There had been some -- I particularly noticed on the -- on 

this map.that's in front of this, as if you were walking up 

the driveway towards Selden Road, on your right, that 

embankment or hill that had been cleared of vegetation. If 

13 you wall<:ed around the field close to the white area, which 

14 is the non-restricted area where the house and driveway is, 

15 we noticed in our protected area heavy damage to the grass 

16 from heavy trucks that had obviously gone around the house 

1 7 to the other side. We also noticed evidence of a sprinkler 

18 system where we had not noticed it before in the protected 

19 system [sic] , and then down on along Selden Creek, we 

20 noticed some cutting - what we perceived to be cutting of 

21 trees and some clearing in the understory. 

22 

23 

24 

25 

26 

27 

Q Did you notice the installation of lawn in the 

protected area? 

A Yes, it was starting to move into the protected 

area. It wasn't entirely covered. 

Q Let me refer you, Mr. Moore, to Exhibit 72. The 

exhibit full. 
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1 BY ATTORNEY LAMBERT: 

A 

Q 

I have it. 

And on the second page, you wrote there mowing is 

limited to twice a year. 

Yes. 

201 

2 

3 

4 

5 

6 

A 

Q Is there anywhere in the declaration of restrictive 

7 covenants, Exhibit B, that says that? 

8 

9 

A 

Q 

No. 

And as a matter of fact, different people had 

10 different ideas as to when it should be. You said, for 

11 example, in there, I believe you say in early April and in 

12 October. 

13 

14 

15 

16 

17 

A 

Q 

A 

Q 

A 

Correct. 

And were 

Yes. 

And she 

I think 

you here for Fleur Hahne Lawrence'·s --

said July and after Thanksgiving. 

she also had -- yes, she did. She had it 

18 either side of the nesting season. 

19 Q My point is, there is no time limited for -- in the 

20 declaration of restrictive covenants, there is nothing that 

21 limits mowing to twice a year. 

22 

23 

24 

25 

26 

27 

A 

Q 

No. 

And you talked about a baseline report and that it 

is common to make it at the time you obtain the easement. 

THE COURT: I'm sorry. I see you nodding; is 

that a yes? 

THE WITNESS: I'm sorry. Yes. 
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BY ATTORNEY LAMBERT: 

Q And am I correct that there was no baseline report 

for this in 1981? 

A That is correct. 

Q And there was -- there has in fact never been any 

baseline report for this at any time. 

A I would observe that the documented evidence that 

8 we've collected in our various walks, if compiled, form a 

9 baseline report. 

10 

11 

12 

13 

14 

15 

16 

Q There has never been a baseline report, though, 

done, correct? 

A 

Q 

In that not in our normal format, no. 

Didn't you tell us that a baseline report has to be 

prepared by an expert? 

A 

Q 

Not by. An expert has to be consulted on it. 

And there is no such in any of -- in your report, 

17 there is no reference to any expert consultation, is it? 

18 A At that time, no. When I did this report, no. 

19 Q Okay, and the flora and fauna are not identified at 

20 any time as to what existed -- excuse me. Well, let me 

21 rephrase it. In 1981, there is absolutely no indication of 

22 what flora or fauna was on the Selden property when he 

23 signed the declaration. 

24 

25 

26 

27 

THE COURT: Fauna? Wildlife? 

ATTY. LAMBERT: There was no baseline report as 

to anything being there. 

THE COURT: Okay. Well, 
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19 
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22 

23 

24 

25 

26 

27 

THE COURT: Let me hear the question back. 

(Playback.) 

205 

THE COURT: I believe that he was on the way to 

asking a leading a question. 

ATTY. PRITCHARD: As I hear it now, I agree with 

you, Your Honor. 

THE COURT: Well, that's what I thought I was 

hearing. But you are withdrawing the objection, or 

would you like me to --

you 

ATTY. PRITCHARD: I'm withdrawing my objection. 

THE COURT: Very well. You can probably -- do 

ATTY. LAMBERT: I'd like to --

THE COURT: Do you understand the question? 

THE WITNESS: I understand the question. 

BY ATTORNEY LAMBERT: 

A I'm troubled a little bit by the timing of it, 

because you're focusing on -- I was steward for a period of 

12 months, and as a steward, I made only two visits at the 

top of the road by car. I was not a steward when we made 

the walking inspection of the property. 

Q That wasn't my question. My question was that 

between 1981 when Mr. Selden signed the declaration of 

restrictive covenants and 2007 when you first saw it, you've 

already testified that the open area was nothing but grass 

and the trees. 

A That is correct. 
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l BEVERLY PLATNER, 

2 

3 

4 

5 

6 

7 

8 

of 66 Selden Road, Lyme, Connecticut, called as a 

witness by the Plaintiff, being first duly sworn, was 

examined and testified under oath as follows: 

DIRECT EXAMINATION BY ATTORNEY PRITCHARD: 

Q Good morning, Mrs. Platner. 

A 

Q 

Good morning. 

Are you presently the owner of 66 Selden Road in 

9 Lyme? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A 

Q 

A 

Q 

A 

Q 

Yes. 

And are you married to a Mr. Brian Platner? 

Yes. 

When did you purchase the property? 

May of 2007. 

At the time you purchased the property, were you 

aware that it was subject to the terms of a conservation 

restriction? 

A I was aware of a restrictive covenant, yes. 

38 

19 Q I'm going to ask you to turn in the binder there to 

20 your left to Exhibit l, which has been marked full. Can you 

21 identify this document? 

22 

23 

A 

Q 

Yes, it's a warranty deed. 

Is it the warranty deed pursuant to which you 

24 purchased 66 Selden Road? 

25 A Yes. 

26 Q Would you turn to Schedule A. That's Page 3, 

27 please. 
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1 A To -- we were interviewing various contractors for 

2 different services, and we started with the list that Fleur 

3 and Jerry Lawrence had given us from their previous 

4 ownership of the house. 

5 

6 

7 

s 

9 

10 

11 

12 

13 

14 

15 

16 

Q 

A 

Q 

A 

Did you interview the Novak Brothers? 

Yes, we did. 

And you ultimately retained the Novak Brothers. 

Yes, I guess. 

THE COURT: How about hired instead of retained. 

THE WITNESS: Hired. Yes, exactly. We didn't 

pay them a monthly service fee, no. 

BY ATTORNEY PRITCHARD: 

Q Did you give the -- did you or your wife give the 

Novak Brothers a scope of work at the time that you hired 

them? 

A When you say scope of work -- being from my business 

17 profession, I would say no, but in terms of a loose 

18 definition of scope of work, I would say yes. 

19 

20 

Q 

A 

Okay, and what was the loose definition you -

The Novak Brothers took us to several properties 

21 that they were currently maintaining and had developed, and 

22 we were very impressed with their work and in general said, 

23 we would like our property to resemble those other estates 

24 in the neighborhood. 

25 

26 

27 

Q 

you to? 

Okay, and which estates did the Novak Brothers take 

THE COURT: If you can remember. 



1 Yes. 

2 BY ATTORNEY PRITCHARD: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Q 

A 

Q 

Okay, well, I'll adopt 21.5 tons of sand, there. 

Whatever. Sure. 

You were aware that he sold you and Mrs. Platner 

that tonnage of sand back in 2007? 

A It was on his bill. 

Q And do you know what Mr. Novak did with that 22.5 

tons of sand? 

A 

Q 

A 

I have a general idea, yes. 

Okay, well, what is your general idea? 

My general idea is that behind the house - and the 

13 house is a little over 200 feet in length; it's a big, 

73 

14 long -- we call it the big, long, white house - we had hired 

15 a stonemason to redo the whole patio. The patio was sinking 

16 and full of weeds and was not done with any great care, and 

17 so we had the entire patio around the pool, around the back 

18 of the house and to the -- all the way the whole length 

19 of the house - it's a very big patio - we had that patio 

20 reconstructed. And in the process of the work, the 

21 stonemason frequently would give direction to the Novak 

22 Brothers for their services, and so they would bring in, I 

23 think, some sand, I think. They would do some excavating 

24 for them sometimes if they needed it. They would pretty 

25 much kind of do whatever they want, whatever they needed. 

26 The two of them tended to work very closely together on many 

27 projects on the property, so I believe that the sand was 
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requested by the stonemasons. 

Q Would you turn to Page 85 in the -- I'm sorry, 84 in 

the binder, Mr. Platner. 

A 

Q 

Which? There's no 85. 

I'm sorry, in the photo binder. 

THE COURT: The high numbers are the photographs 

on the floor. We judges get a little sensitive about 

the bench. 

THE WITNESS: Yes, I understand. My wife is the 

same way about her desk. 

THE COURT: Oh, I didn't say I was that bad. 

THE WITNESS: 85? 

ATTY. PRITCHARD: 85 -- 84, I'm sorry. 

THE COURT: 84. 

ATTY. PRITCHARD: Marked full. 

16 BY ATTORNEY PRITCHARD: 

17 Q Do you recognize that photograph as the beach at 

18 Mrs. Platner's property? 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

I recognize the photo, yes. 

What does the photo depict? 

Part 

THE COURT: 84 is full. 

ATTY. PRITCHARD: Full. 

THE COURT: Okay. 

25 BY ATTORNEY PRITCHARD: 

26 

27 

A 

Q 

Part of the beach. The beach is rather expansive. 

Could you turn to 85, please, also full. 
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Q Okay, so the high tide mark is behind the person who 

is standing in the picture? 

A The person in the picture is roughly standing around 

the high tide mark, maybe a little bit below. 

Q At the time you purchased the property, was there a 

6 beach of the size depicted inland of the high tide line? 

7 

8 

9 

10 

11 

12 

13 

14 

A Oh, absolutely. 

Q YOU did nothing to expand the size of this beach. 

A The size? 

Q The size. 

A Absolutely not. 

Q And that 22.5 tons of sand didn't get deposited on 

this beach and make it more beach-like? 

A There would be no reason to. I wasn't there when 

15 they deposited the sand, but there would be no reason to. 

16 We had actually turtles' tracks numerous times in that whole 

17 beach area. We still do. And that beach area actually 

18 continues, and Mrs. Lawrence - Fleur - was very good when 

19 she said -- she called this area the dunes when she referred 

20 -- referenced the dunes. The dunes is the area between that 

21 tree, behind the person in the photo, and that row of trees; 

22 they kind of keep going back, and you can see where the 

23 

24 

]grass is 

la little 

kind of brownish there, but then it starts to turn 

bit darker green. That whole area is what I would 

25 refer to, what she was referring to as the dunes. It's an 

26 extremely sandy area, and to further discuss that, there's a 

27 species of plant called leatherleaf that we've been 
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Q Can you tell what that pipe that is extending across 

the field is? 

A No. 

4 Q Was it necessary, Mr. Platner, so far as you know, 

5 to install an irrigation system in the protected area north 

6 of the house in order to make sure that the lawn there was 

7 adequately watered? 

8 

9 

10 

11 

A 

Q 

No. 

Why was - why did you have an irrigation system 

installed in the areas north of the house? 

A To keep the grass growing and green and plush 

12 throughout the entire summer season. There 1 s a -- our 

13 house before we bought this house didn 1 t have an irrigation 

14 system in a large part of the lawn, and it would brown up in 

15 the summer and wasn't really very useable, so we irrigated 

16 that so that it was useable all year long -- I mean all 

l 7 summer long. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q Did there come a time when you and Mrs. Platner 

hired Mr. Paul Grace? 

A I believe so, yes. 

ATTY. PRITCHARD: And Your Honor, my co-counsel 

has reminded me that I did not move Plaintiff's 

Exhibit 68 for identification into evidence. 

THE COURT: Yes. 

ATTY. MENDOZA: Is he referring to 66? 

ATTY. PRITCHARD: I move it into evidence. 

THE COURT: I thought he was. 
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later, I found out he was actually working for us, and I 

know that he assists the Novak Brothers in maintaining the 

landscape on the property. 

Q Did you know that he was engaged in fertilizing the 

lawn in the protected areas north of the house? 

A 

Q 

I really wasn't sure what he was doing. 

So you don't know whether he was -- I withdraw. Did 

there come a time, Mr. Platner, when you and/or Mrs. Platner 

hired personnel to remove invasive plants from the woods? 

A We didn't hire people specifically to remove 

invasive plants, but people that were working for us in one 

fashion or another were used to remove invasives in the 

woods. 

Q And who was supervising those personnel who were 

removing invasives in the woods? 

A Well, we were operating underneath an Inland 

17 Wetlands permit, and that was being overseen by Richard 

18 Snarski by the request of Inland Wetlands, and also he was 

19 supposed to be working with Bernie Gigliotti, the zoning 

20 enforcement officer. I know that was a longwinded answer, 

21 but they were really the supervisors of what took place in 

22 that invasive removal project. 

23 

24 

25 

26 

27 

Q You're testifying that Inland Wetlands supervised 

the removal of the invasive wetlands (sic]? 

A Inland Wetlands gave us --

Q 

A 

The invasive plants. 

Inland Wetlands granted us a permit to do the 
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invasive removal, and as part of that approval, they 

required us to have Richard Snarski oversee it and report to 

Bernie Gigliotti, the zoning enforcement officer. I don't 

believe Bernie is a member of Inland Wetlands; I think he 

was the town zoning enforcement officer. 

Q 

A 

And who is Richard Snarski? 

Richard snarski is -- I'm not sure of all the 

letters behind his name. He's a guru when it comes to 

environmentally sound practices in this area. 

10 Q Did you understand that the Inland wetlands permit 

11 was to specifically directed to the removal of invasive 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

species? 

A 

Q 

I'm not really sure. Generally, yes. 

Was -- did the Inland Wetlands have any interest, so 

far as you know, in ensuring the retention of healthy 

!understory in the woodlands? 

A I -- the majority of the understory were pricker 

bushes, which I was told were invasive, so most of the 

understory was invasive, I believe. 

Q 

A 

Q 

A 

Would you please turn to Exhibit 33, Mr. Platner. 

I'm sorry. It's not a photograph. 

That's in the -- it's not a photograph. 

Okay. 

ATTY. PRITCHARD: This is an exhibit that's in 

25 full, Your Honor. 

26 BY ATTORNEY PRITCHARD: 

27 Q Do you recall writing a letter to Mr. Paul Armond, 
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4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

A 

Q 

Yes. 

And Mr. Snarski's writing to give a status report 

concerning the removal of exotic invasive plants at the 

Platners' land; do you see that? 

A 

Q 

Yes. 

Further on down in that paragraph, Mr. snarski 

105 

reports on May 7, 2008, I inventoried the plant species in 

the forested area, and the following is a list of the plant 

species present; do you see that? 

A 

Q 

A 

Q 

A 

Q 

Yes. 

He lists a number of trees, correct? 

Yes. 

And he lists a number of shrubs. 

Yes. 

Do you understand what the asterisks are beside 

certain of the shrubs? 

A I believe it's referenced in this letter somewhere. 

18 On Page 2, it says, denotes exotic invasive plant species. 

19 Q Okay, and do you see on the second page that he also 

20 reports on the herbaceous plant species that he found during 

21 his inventory? 

22 

23 

24 

25 

26 

27 

A 

Q 

Okay, yes. 

And you understand he was reporting on plant species 

and flora that he found in the wooded area. 

A Yes. 

Q Do you recall requesting the Novak Brothers to mow 

the woads? 
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if you think that's a different irrigation system 

than the one you're eliciting testimony about, this 

would be a good time to straighten me out, because --

You have to wait for a question. We discourage 

volunteering from you or anybody else. 

Go ahead. Excuse the interruption. 

BY ATTORNEY MENDOZA: 

Q The -- you testified that someone, one of your 

contractors, discovered irrigation heads in the large field; 

is that your testimony? 

A 

Q 

A 

Q 

Yes. 

And how did that come to your attention? 

Somebody from the group told me. 

Okay. And what did that -- those irrigation heads 

look like? 

A It was a while ago. They were metal as opposed to 

the plastic that's used today, so it was very old, I guess. 

Q Were they working? 

A Not to my knowledge, they were not working. 

Q So you never observed those old irrigation heads in 

use. 

A No. 

Q And what did you instruct your contractors to do 

!with those old irrigation heads? 

I A To either bury to make go away by either 

burying it or pulling out. 

Q Why did you want them to go away? 

A368 



NO: KNL-CV09-6001607-S 

LYME LAND CONSERVATION TRUST 

v. 

BEVERLY PLATNER Et Al 

SUPERIOR COURT 

JUDICIAL DISTRICT 
OF NEW LONDON 

AT NEW LONDON, CONNECTICUT 

MARCH 5, 2015 

C E R T I F I C A T I O N 

! hereby certify the foregoing pages are a true and 
' 

correct transcription of the audio recording of the above

referenced case, heard in Superior Court, Judicial District of 

New London, New London, Connecticut, before the Honorable Joseph 

Q. Koletsky, Judge, on the 5th day of March, 2015. 

Dated this 7tn day of April, 2015, in New London, 

Connecticut. 

Melanie Pearce 
Court Recording Monitor 

A369 



NO: KNL-CV09-6001607-S 

LYME LAND CONSERVATION TRUST 

v. 

BEVERLY PLATNER Et Al 

TRIAL 

SUPERIOR COURT 

JUDICIAL DISTRICT 
OF NEW LONDON 

AT NEW LONDON, CONNECTICUT 

MARCH 9, 2015 

BEFORE THE HONORABLE JOSEPH Q. KOLETSKY, JUDGE TRIAL REFEREE 

A P P E A R A N C E S 

Representing the Plaintiff: 

ATTORNEY TRACY M. COLLINS 
Waller, Smith & Palmer, P.C. 
52 Eugene 0 1 Neill Drive 
New London, Connecticut 06320 

ATTORNEY JOHN F. PRITCHARD 
Pillsbury, Winthrop et al 
1540 Broadway 
New York, New York 10036 

ATTORNEY TIMOTHY RUSSO 
Pillsbury, Winthrop et al 
1540 Broadway 
New York1 New York 10036 

Representing the State of Connecticut: 

ATTORNEY GARY HAWES 
Office of the Attorney General 
55 Elm Street 
P.O. Box 120 
Hartford, Connecticut 06141 

A370 



Representing the Defendant: 

ATTORNEY SANTA MENDOZA 
Attorney at Law 
111 Huntington Street 
New London, Connecticut 06320 

ATTORNEY JOHN LAMBERT 
25 Trumbull Place 
North Haven, Connecticut 06473 

ATTORNEY JANET BROOKS 
1224 Mill Street 
Building B, Suite 212 
East Berlin, Connecticut 06023 

ATTORNEY BRENDON LEVESQUE--ORDERING PARTY 
Horton, Shields & Knox 

Recorded & Transcribed by: 
Melanie Pearce 
Court Recording Monitor 
70 Huntington Street 
New London, Connecticut 06320 

A371 

2 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

52 

G L E N D R E Y E R , 

of 27 Dunbar R9ad, Quaker Hill, Connecticut, called as 

a witness by the Plaintiff, being first duly sworn, was 

examined and testified under oath as follows: 

DIRECT EXAMINATION BY ATTORNEY COLLINS: 

Q 

A 

Q 

A 

Q 

A 

Good morning, Mr. Dreyer. 

Good morning. 

Where are you employed? 

I'm employed at Connecticut College. 

What do you do there? 

I'm director of the Arboretum, and I'm executive 

director of the Goodwin Niering Center for the Environment. 

Q And can you explain to the Court what the Arboretum 

is and the Goodwin Niering Center. 

A The Arboretum is -- all of the Connecticut College 

16 property is 770 acres in New London and Waterford, and we 

17 have a number of different responsibilities on the campus, 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

including managing about 600 of the acres not the main 

campus landscape but the surrounding land and plant 

collections; and we also have an educational program, a 

!public educational program to provide academic support for 

,teaching and £esearch at the college. 

Q How long have you been director of Arboretum at 

the college? 

Since 1988. A 

Q And how long have you been director of the Niering 

Center at the college? 
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1 the field. There are subtle -- the field is brown. It's a 

2 dormant time of year. The vegetation is dormant and the 

3 tops are dead, and you can see subtle variations in color in 

4 the field that would indicate different kinds of plants 

5 growing in different locations -- different shades of brown, 

6 I guess it is, really. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q So I'm going to stop you there, Mr. Dreyer, because 

I'm going to ask you questions about the field. 

A Okay. 

Q Do you have an opinion of what was in that field 

prior to 2007? 

A Yes, I do. 

Q And what is that opinion? 

A Well, I think it was predominantly composed of 

native and non-native grasses with some forbs, some 

broadleaf plants, and some small amounts of woody plants, 

trees and shrubs that would have been mowed down and not 

visible from aerial photos but were -- would be present 

because of the management of the field. I was told that it 

was mowed on an annual basis, and with that kind of 

maintenance, it would be a fairly large diversity of 

different kinds of plants, but the dominant ones appear from 

the images to be grasses. 

Q Okay, and specifically what grasses appeared in that 

25 field, in your opinion? 

26 A Based on the color, based on my observations of the 

27 edges of the restricted area sort of in here, when I 
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1 visited, it --

2 Q When you're pointing to in here, where are you 

3 referring --

4 A So I'm pointing to areas within about 100 feet of 

5 the Connecticut River, so on the western portion of the 

6 restricted area or field. These were areas that were not 

7 converted to sod, to turf, and so I was able to see. It was 

8 mowed; I was able to see plants in there, and based on the 

9 coloration of the photos, based on what I saw in that zone I, 

10 just referred to, I would say there were probably --

11 predominantly warm season grasses, native warm season 

12 grasses like little bluestem and broomsedge, with probably 

13 some mixture of non-native pasture and hayfield grasses. 

14 Q In your field, do you also refer to what we've been 

15 calling the field as a meadow? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A Yes, 

as a meadow. 

I often would refer to this kind of vegetation 

Q What makes it a meadow or a field? 

A In some senses, the definitions are the same, but I 

think a field -- field is a much more generic term, so you 

can have a cornfield, you can have a baseball field, and so 

it's -- meadow is somewhat more restricted to a natural kind 

of vegetation, often near a river, that's dominated by 

grasses and soft stem plants, so it's all -- it could be 

referred to as a field, but meadow is a little more 

specific. You don't talk about a baseball meadow or a corn 

meadow, so it's, you know, more descriptive of the kind of 
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vegetation that I think was there. 

Q Would you -- you just referred to the word natural. 

Would you describe the field prior to 2007, based on your 

research and based on the photograph in evidence, as a field 

or a meadow? A natural field or meadow, I'm sorry. 

A I think I'd need to kind of define the word natural 

in order to do that. Would that be permissible? 

Q Yes. 

A Okay. In terms of landscape management and 

landscape composition, I ~hink there's kind of a spectrum 

between a natural landscape and a more artificial landscape. 

A natural landscape's being dominated by native species, 

maybe exclusively native species at the far end of that sort 

of spectrum, and with minimal human intervention in terms of 

maintenance, mowing, mulching, that kind of thing, and 

chemical applications. That would be a more natural end of 

the landscape. The more artificial end of the landscape 

would have many, if not all, exotic plants, it would have 

high intensity human intervention with chemical treatments, 

and plantings and mulchings and weedings and mowings and 

that kind of thing. So to finally answer your question, at 

the -- in terms of what was there in, say, 2006 and before, 

it was very much more of a natural landscape. 

Q Do you have an opinion whether or not the 

landscape - again, I'm still referring to the field and the 

meadow - had native grasses in it? 

A I believe it did. 
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1 Q Now, Mr. Dreyer, I'm going to ask you to direct your 

2 attention toward the forest area of the property. And can 

3 you tell us what was in the area which is described on the 

4 map as large hardwood and shrubs, which is south of the 

5 Platners 1 house in the southwest corner of the property? 

6 

7 

8 

9 

A 

Q 

You're asking what it was like prior to? 

Yes. 

THE COURT: Prior to what? 

ATTY. COLLINS: I'm sorry, prior to 2007. 

10 BY ATTORNEY COLLINS: 

11 A Well, one can't see the understory from aerial 

12 photos of the -- there was a forest there. It was, as you 

13 can see from Exhibit 55, it was a deciduous forest. This is 

14 at a time when the leaves have dropped, so the evergreens 

15 there are a few evergreens right at the very edge of that 

16 forest near the northern edge along the driveway, but the 

17 natural forest was predominantly a variety of hardwood 

18 trees; and assuming the understory wasn 1 t managed, it would 

19 have been composed of mainly native and some invasive exotic 

20 species of shrubs and vines and soft stem plants. 

21 

22 

Q I'm going to ask if you could turn to Exhibit 34, 

which is a full exhibit. In your book there, it would be in 

23 Volume 1. 

24 

25 

26 

27 

A 

Q 

A 

Q 

Okay. 

Have you 

I'm not 

Okay. 

seen this document before? 

sure, I think I have. 
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Yes. A 

Q Can you tell us what an exotic invasive plant specie 

is? 

A Yes. The term exotic refers to plants that are not 

native to a region, and invasive refers to the plant's 

behavior, the way it reproduces on its own in an 

uncontrolled manner and takes over large areas. 

Q Is it fair to say in your profession that it's 

undesirable to have an exotic invasive plant species in an 

understory? 

A Yes. 

12 Q Mr. Dreyer, I'm going to draw your attention to the 

13 map on the easel. And do you have an opinion as to what 

14 would be on the right side -- well, no, I'll say the eastern 

15 side of the driveway in the protected portion of the 

16 property prior to 2007? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A Well, I think it would have been very similar to 

what was on the east side of the driveway. 

Q 

A 

Q 

Being a field or a meadow. 

Yes. 

And do you have an opinion on what would have been 

on the west side of the house down toward the river? 

A 

Q 

A 

This area? 

Yes, prior to 2007. 

Well, based on the photographs, it looked like there 

was probably lawn from the house out to around the boundary 

of the protected area, darker green, managed turf area, and 
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1 of July 2013 - on the Platner property. And that was the 

2 

3 

4 

Court inspection on July 30, 2013. 

THE COURT: Court-ordered. 

ATTY. COLLINS: Court-ordered. 

5 BY ATTORNEY COLLINS: 

67 

6 

7 

8 

9 

Q And in these questions, I'm going to ask you to turn 

10 

to Exhibits 59 in Volume 1 -- or Volume 2, sorry. 

THE COURT: I'm sorry. 

ATTY. COLLINS: Volume 2. 

THE COURT: Okay. 

11 BY ATTORNEY COLLINS: 

12 

13 

14 

15 

A 

Q 

Okay, I found it. 

okay. So in your report, you say the section of the 

restricted area between Selden Road and the unrestricted 

area to the south, and then you go on to describe it. Is 

16 that the area in this photo that you were describing 

17 number 59? 

18 

19 

A 

Q 

Yes. 

And can you tell the Court what opinions you formed 

20 with regard to that area, which we've commonly been 

21 referring to as the field or the meadow north of the house 

22 in the protected area? 

23 

24 

A Well, when I visited the site, it was no longer a 

field. It had been converted into a turf lawn with 

25 ornamental planting beds in various places. 

26 Q And what's the difference between a turf or a la~m 

27 and the meadow you had been referring to earlier? 
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1 A Well, the species of grasses and the way those 

2 grasses grow in this kind of turf, one uses sod-forming 

3 grasses, which spread -- a single plant spreads out with 

4 stolons and fills in very tightly, whereas in the field, it 

5 would have been dominated by different species of grasses 

6 that form clumps but don't spread into sod, so there's 

7 

8 

9 

space, kind of, between each plant. It doesn't form a 

continuous carpet. 

Q Okay, and what you saw there that day, the lawn that 

10 you're describing, would the field grasses that were below 

11 it back in 2007 have been destroyed by the installation of 

12 that lawn? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Well, they were no longer present. I think that 

would be a fairly safe assumption. 

Q Okay. 

THE COURT: I'm not sure what it is you're 

trying to say. Is there something different than the 

questioner posed that you're trying to tell us? 

THE WITNESS: Well, could you repeat the 

question? 

ATTY. COLLINS: My question --

THE COURT: Were what was there in 2007 and 

before destroyed by the installation of what's shown 

in Exhibit 59? 

THE WITNESS: I believe so. 

26 BY ATTORNEY COLLINS: 

27 Q Is that your opinion? 
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1 the property. Can you describe to the Court what you found 

2 in the forest? 

3 

4 

A Well, there were trees, and they were essentially 

the trees that Mr. Snarski listed on that memo that we 

5 discussed earlier. It was a more or less closed-canopy 

6 forest, so the trees at the top touched each other. It was 

7 !quite shady. The understory had been mowed fairly recently 

8 to a rather short height. It was very easy to walk through, 

9 but there were no -- very few of the plants that I could 

10 identify were the understory kind of plants that were in Mr. 

11 Snarski's memo that one would expect to find in an 

12 undisturbed or a less disturbed forest understory. 

13 Q Would mowing regularly destroy those shrubs that you 

14 would expect to see in an understory? 

15 A Well, if it was done often enough, it would. If it 

16 was done on a weekly basis, it would pretty much destroy 

17 most of those kinds of understory plants. Once a year, it 

18 would probably not destroy them; it would just make them 

19 shorter. 

20 

21 

Q 

A 

How about once a month? 

I think if it was done on a long-term basis, once a 

22 month would probably eliminate a lot of them. 

23 

24 

25 

26 

27 

Q Okay, and I'm asking you to look at Plaintiff's 

Exhibit 80. 

A Okay. 

Q And that's been marked as a full exhibit. Do you 

recognize what's in this photograph? 
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A Yes, that looks like the understory when we visited 

in July of 2013. 

Q And can you -- do you see the stakes going up the 

left side? 

A 

Q 

I see two stakes, yes, at least. 

The area that we're looking at in this photograph 1 

Exhibit 80, is that in the restricted area or the protected 

area of the Platner property? 

A 

Q 

Yes 1 it is. 

Where? 

THE COURT: Well, no, it's a 

THE WITNESS: Except for the area to the left of 

the stake. 

THE COURT: It was an either/or. 

THE WITNESS: Sorry. 

THE COURT: Oh, did you say restricted or 

protected? 

ATTY. COLLINS: Yes. 

THE COURT: I'm sorry. You were just leading 

him. Okay, I apologize. 

21 BY ATTORNEY COLLINS: 

22 A The answer is, almost the entire photograph is in 

23 the restricted area except for what can be seen to the left 

24 of the stakes. 

25 Q And do you have an opinion about how this area had 

26 been managed sometime between 2007 and -- or 2008 during Mr. 

27 Snarski's report of what was there and the date of our site 
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1 visit in 2013? 

2 A Well, I can say that it has been mowed, and 

3 recently. I don't know on what frequency, really. 

4 Q And I apologize to the Court, I forget I asked 

5 this question. But would the shrubs that would have been 

6 there have been destroyed by the mowing? I did ask that 

7 question. 

8 THE COURT: You did. 

9 BY ATTORNEY COLLINS: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q Now I'm going to ask you to look at photograph 

number 81 or Exhibit number 81, which is also a full 

exhibit. 

A 

Q 

A 

Q 

A 

Yes. 

And do you recognize this photograph? 

Yes. 

What does it show? 

It also shows the understory of the forest in the 

restricted area. 

Q 

A 

Q 

A 

Q 

A 

Specifically where? 

Can I use the --

Where on the Platner property? 

Can I use the map, or --

Yes, please. 

I believe it's -- the photographer is standing 

76 

25 somewhere around the boundary between the restricted and the 

26 unrestricted area somewhere near the house and looking this 

27 way towards the river, so the photograph would be showing 



1 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

this part of the woods. 

Q And what is the green grasses that -- what are the 

green grasses that appear in that photo, Mr. Dreyer? 

A I really couldn't say. There -- I recall seeing a 

lot of Japanese stiltgrass there. The grass in the 

foreground is not Japanese stiltgrass, I believe, so it 

would have it almost looks like maybe lawn grasses that 

seeded into there, but I can't really say. 

Q While we're on the subject of Japanese stiltgrass, 

what is Japanese stiltgrass? 

77 

A It is an invasive exotic plant from Japan, and it is 

an annual grass, so it grows from seed every year. It is 

not perennial, and it is very widespread. 

Q What are different ways to manage Japanese 

stiltgrass, or manage their growth? 

A You're asking how to control Japanese stiltgrass? 

Q How to control it is a much better way to say it, 

yes. 

A The most effective way is to mow it late in the 

20 season, because the plant flowers very late in the season. 

21 It flowers in September and sets seed after it flowers, and 

22 it needs the seeds for the next generation of plants, so by 

23 mowing late in the season, there is not enough time before 

24 the temperature drops for it to regrow enough to flower and 

25 fruit, so you're preventing it from setting seed, 

26 essentially, and thereby reducing the amount of regrowth the 

27 next year. The seeds do live in the soil for a number of 
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1 years, so there -- depending on how long it had been 

2 present, there still could be stilgrass coming up the next 

3 year, but you would have prevented that annual crop of seeds 

4 from being there the next year. 

5 THE COURT: So the Japanese stiltgrass is an 

6 annual, but it reseeds itself. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE WITNESS: It's an annual. Right, that -

right. 

THE COURT: Isn't that what a perennial does? 

THE WITNESS: No, a perennial grows from an 

existing root system and comes back up the next year, 

so it survives under the surface of the soil. 

THE COURT: That's where the seeds of your 

annual survive. 

THE WITNESS: Right, so one plant has the same 

root system year after year after year and just grows 

a new top. That's a perennial. An annual -- the 

whole plant dies. All that lives is the seed. The 

seed grows an entirely new plant every year. 

THE COURT: Okay. 

BY ATTORNEY COLLINS: 

Q Mr. Dreyer, do you have an opinion about how one 

would effectively control the Japanese stiltgrass in an 

understory such as the Platners'? 

A There are various ways. You could hand-weed it, I 

26 suppose, meaning just pull out the plants as you see them. 

27 You could do what I just described and 



1 season to prevent the seeds from being created, and then 

2 probably have to do that multiple -- a few years in a row, 

79 

3 because the seeds can live for multiple years - a few years, 

4 at least, in the ground, so they would come up. So that's 

5 one way. Some people use a kind of a torch thing to burn 

6 the grasses instead of mowing them. There are various ways. 

7 You want to -- basically, you want to kill the plants before 

8 they flower and set seed, or remove them. 

9 Q Okay. All right, you say in your report, there was 

10 almost no understory of shrubs or saplings in this area, and 

11 the ground appeared to have been periodically mowed during 

12 the growing season, creating a very artificial-appearing 

13 woodland. 

14 

15 

A 

Q 

Yes. 

Can you describe that portion of your report? 

16 A Well, in a woodland that isn't mowed, you see a 

17 diversity of plants of various heights and various kinds -

18 ferns and shrubs and taller perennials - and there was 

19 basically none of that over the majority of that understory. 

20 Instead, it was mowed to a few inches high, had a 

21 appeared to have a lower diversity than one would expect of 

22 various kinds of plants. 

23 Q And do you have an opinion regarding the condition 

24 of the restricted areas of the Platner property and whether 

25 or not those areas could be considered to have been left in 

26 their natural condition? 

27 A Are you talking about the entire restricted area? 
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field? You can look at Page 4 of your report. 

A Yes. Are you 

Q And the first thing that you say is, the existing 

turf and ornamental planting beds must be removed or killed. 

A Yes. 

Q And how would that be done? 

A Well, there's various options. You could do a -

use a sod cutter, which would remove the turf like kind of a 

carpet that you could roll up and potentially utilize 

10 elsewhere. You could spread ten acres of black plastic over 

11 it and wait a year and it would probably die underneath the 

12 black plastic, which is not in my report. You could use 

13 herbicides such as Roundup to kill the grasses. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q And do you have to kill it because now you're 

competing with the already-established root system in the 

lawn? 

A Yes, the field species that we would be replacing 

the turf with can't really compete with the dense sod, so 

that removal would be necessary to reestablish a field. 

Q What would you do once -- what would you recommend 

once the lawn is removed or killed? 

A I think the first thing to do would be to get a 

test to see what the nutrient levels and pH and organic 

matter levels are of the soil in order to be able to 

successfully grow other plants there. 

Q And do you have a recommendation regarding the 

irrigation system? 
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A Yes, it wouldn't be necessary in a field, and I 

would think it should be removed. 

Q Then you go on to say that you recommend a list 

83 

4 there's a list of native plant species that should be 

5 planted there. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A Well, yes, I said that a list should be identified 

and orders placed for acquisition, so I didn't really 

specify a species mix. 

Q What's your recommendation as to how to put native 

grasses back in that field? 

A The most economical way would be by seed, by 

purchasing seed and using a -- probably using a seed drill, 

which is a machine that you tow behind the tractor to -

that spreads the seed out and compacts it down into the 

soil, so it gets good contact with the soil. 

Q 

A 

Is that also called slice-seeding? 

No, slice-seeding is when you slice the sod and drop 

the seed into an existing existing vegetation. You're 

19 slicing the existing vegetation to add more seed in, so it's 

20 a different technique. 

21 Q And would a more expensive technique be to actually 

22 plant the plugs into the field? 

23 A Yes, you could buy partially grown plants, which are 

24 called plugs, or you could buy fully grown pl~nts in pots, 

25 which would be much more expensive, but it would also be a 

26 much quicker result. 

27 Q How did you do it with the meadow that you created 
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at the college? 

A The most recent meadow we did by seeding with a 

84 

3 drill seeded. I've also seeded by hand on smaller meadows, 

4 

5 

6 

7 

and in one meadow, we transplanted plants from an area that 

was going to be developed nearby and relocated them into an 

area in the Arboretum. 

Q And then you go on to talk about maintenance. How 

8 would you maintain this during the first year of 

9 remediation? 

10 A So during the first year, you'd need to mow probably 

11 about on a monthly basis at a height of approximately six 

12 inches, because in addition to the plants that were put down 

13 on purpose by seed, you would -- I would expect there also 

14 to be many weeds coming up, undesirable plants which -- many 

15 of which would be annuals that would grow quickly, and you 

16 want to prevent those. Much like with the Japanese 

17 stiltgrass, you want to cut them off before they flower and 

18 create seed and spread, so you're essentially reducing the 

19 competition for the plant -- the desirable plants that 

20 you've planted by seed by mowing periodically at a height 

21 that's above the newly growing plants. 

22 Q And once you've established the new plants, how 

23 often would you recommend the area being mowed in order to 

24 

25 

26 

27 

complete your remediation? 

A Well, what I would recommend is that 

once a year in early spring. 

be mowed 

Q And do you recommend mowing at all between July 15 ~ 
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1 and October pt7 

2 

3 

4 

5 

6 

7 

8 

9 

A 

Q 

No, I don't. 

Why? 

A Well, because many of the native species are 

blooming at that time, especially the warm season grasses, 

which are some of the common native grasses in our area, and 

many of the goldenrods and asters and, you know, common New 

England meadow species would be just reaching their maturity 

at that time each year. 

10 Q Do you know what the cost would be to restore the 

11 meadow? 

12 A I have an estimate of what I think it might cost. 

13 Q What is that? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A Approximately -- I would say between 90- and 

$100,000. 

Q And what is that based on? 

A That's based on trying to cost out the various steps 

involved in removing the existing vegetation and replanting. 

Q And is that your experience based on establishing 

the meadow at Connecticut College? 

A Some of it is. Some of it is based on knowing what 

needs to be done and trying to find prices for things that I 

haven't done and trying to find current costs cf things. 

Q Your estimate is -- what number cf acres is your 

estimate based on? 

A Ten acres. This is restoration just for the former 

field area north of the house and south of Selden Road. 
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A Right, so that would have -- depending on how much 

of it is there, it could potentially be pulled, it could be 

spot-herbicided, or it could be mowed, perhaps with a string 

trimmer, just in the patches where the stiltgrass is and not 

in the entire understory. 

Q Is there any season at which you would prohibit 

mowing altogether to reestablish the understory? 

A I would -- yes, during the entire growing season, I 

would say, and then perhaps some selective mowing might be 

necessary at the end of the season in September, October for 

stiltgrass control. 

Q Specifically what seasons or what dates would you 

prohibit mowing? From what date to what date? 

A From November 1st to September ist. 

ATTY. COLLINS: I have no further questions, 

Your Honor. 

THE COURT: I'm sorry, that date was from 

November 1st to when? 

THE WITNESS: Through September 1st, so mowing 

in September and October would be allowed. 

THE COURT: It's ten of. Why don't we start 

your -- I'm assuming you're going to have more than a 

couple of questions. 

ATTY. BROOI'\S: Yes. 

THE COURT: Well, let's start at two o'clock. 

Luncheon recess. 

{Recess.) 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

* Q Is it beneficial to the woods to have exotic 

invasive species as part of the dense understory? 

A 

Q 

A 

Q 

No, I don't think it's beneficial. 

Is it a detriment? 

Yes, I think it's a detriment. 

Now, your restoration plan isn't the only set of 

plantings that would satisfy the declaration, is it? 

105 

A I don't really know. I was asked to do -- create a 

I restoration back to a prior time, so that's what I did. 

wasn't -- I don't -- I'm not sure. 

Q Okay. Were you asked to design a vegetation plan 

that was scenic? 

A 

Q 

No, I don't believe that was mentioned. 

Were you asked to design a plan that was 

agricultural? 

A No, I don't believe so. 

Q You don't believe that the planting of exotics, 

exotic vegetation in general is inappropriate in 

Connecticut, do you? 

THE COURT: Is inappropriate? 

ATTY. BROOKS: Is inappropriate. 

BY ATTORNEY BROOKS: 

A 

Q 

A 

I guess --

I said exotics, not exotic invasives. 

Right, I think it depends on where one's planting 

I 

26 them, but in general, I would say there are places they can 

27 be planted, sure. 
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1 current mowing regime of the lawn - that is, the lawn is the 

2 area close to the house, the length of the house, 

3 riverward - based on the current owners' mowing regime. 

4 Would your restoration plan change if you knew the mowing 

5 regime of a previous owner in 2007 or 2006? 

6 

7 

A I don't think so, because I wasn't necessarily 

trying to reproduce the conditions in 2006. I mean, I was 

8 looking at aerial photos and trying to understand, pretty 

9 much from the time that the restriction went in up to 2006. 

10 

11 

12 

ATTY. BROOKS: Just a moment, Your Honor. 

BY ATTORNEY BROOKS: 

Q In your plan, you recommend the technique of removal 

13 of the grass; and does your plan take into account the 

14 periodic flooding of the floodplain at that point of the 

15 river? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A I don't mention that in my plan, in my report. 

down. 

ATTY. BROOKS: Thank you, no further questions. 

ATTY. COLLINS: We have no redirect, Your Honor. 

THE COURT: Thank you very much. You may step 

ATTY. COLLINS: Your Honor, the plaintiff is 

about to rest, but before we do, we do have one more 

housekeeping matter, and I'll never use that word 

again. We're going to withdraw our motion to 

bifurcate that we filed this morning. 

THE COURT: All right. 

ATTY. COLLINS: And after that, the plaintiff 
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1 KATHERINE THROCKMORTON, 

2 of 294 Nod Hill Road, Wilton, Connecticut, called as a 

3 witness by the defendant, being first duly sworn, was 

4 examined and testified under oath as follows: 

5 DIRECT EXAMINATION BY ATTORNEY BROOKS: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Q 

A 

Ms. Throckmorton, how are you employed? 

I'm a licensed landscape architect and certified 

\professional in erosion control at Environmental Land 

Solutions in Norwalk, Connecticut. 

Q 

A 

Q 

And how long have you been employed there? 

Sixteen years. 

And what is your educational background as a 

landscape architect? 

A I've got a bachelor's degree in landscape design 

from the University of Connecticut. 

Q And what kinds of courses or concentration did you 

17 engage in in education? 

18 A It's a broad range of study that includes biology, 

19 botany, hydrology, soil study, art, history, and design. 

20 Q Is there a state certification for landscape 

21 architects? 

22 

23 

24 

25 

A 

Q 

A 

Q 

Yes. 

Do you have that? 

Yes. 

And what kind of work have you done as a landscape 

26 architect? 

27 A I've worked on a broad range of projects, from 
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20 

21 

22 

23 

24 

THE COURT: I just wasn't sure which word you 

said. Do you have the question? Thanks. 

119 

THE WITNESS: Could you repeat it? I'm sorry. 

BY ATTORNEY BROOKS: 

Q What is growing there now? 

THE COURT: After you were informed of the 

removal of the invasive species, what was it like 

now? 

BY ATTORNEY BROOKS: 

A Okay, well, the primary groundcover is Japanese 

stiltgrass but includes yellow iris and ferns. The midstory 

was very thin. There was some native replanting that I 

noted, and then the rest of the trees were closed-canopies. 

Q And did you say something about or maybe I didn't 

hear. What is Japanese stiltgrass? 

A Japanese stiltgrass is known in this area as a non

native invasive annual plant. 

Q Do you have an opinion based on your education and 

training whether the removal of the exotic invasive plants 

from the woodlands on the Platner property had any impact on 

that wooded wetland? 

A 

Q 

A 

Yes. 

And what is your opinion? 

I would say that it's beneficial. Generally, if 

25 you're managing any woodlands in Connecticut1 that's usually 

26 part of your regime, to remove invasives or diminish the 

27 invasives and increase native plants. 
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Q 

A 

Q 

A 

And how deep are those roots? 

Well, it's an established turf area. 

Could you describe the grade of the field. 

I would call it undulating, gently undulating. 

121 

Q And can you explain whether undulations are expected 

in a floodplain? 

A Yes, floodplains generally are close to level, but 

there's nothing really level in nature. But floodplains are 

undulating in that because they are floodplains, they 

receive waters at least annually, and with those waters 

usually comes some type of sediment that gets deposited in 

these areas, so generally there's usually a low undulation 

of six to 12 inches throughout the area. 

Q And I'm sorry if you've already answered this 

question and I wasn't paying careful enough attention: Which 

months did you visit in? 

A July. 

THE COURT: July of 2014. 

BY ATTORNEY BROOKS: 

Q Can you expect to see the full range of plants in 

those months? 

A Most of them. There may not be all of them, but 

most of them, in July. 

Q What plants did you see in the field? 

A It was a mix of cool-season grasses that is being 

maintained as a lawn, and it was inclusive of some other 

forbs and clovers. 
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Q Can a field be managed to eliminate broadleaved 

herbaceous material? 

A Yes. 

Q And are any of the things that you said that you 

observed examples of broadleaved herbaceous material? 

A I saw broadleaf herbaceous material in the field. 

Q When you described forbs, clover, and I may have 

missed something else, are any of those examples of 

broadleaf herbaceous material? 

A 

Q 

Yes, they are. 

And can you approximate how -- what percentage 

within the field those broadleaved materials occupied? 

A I didn't take a scientific measurement, but by an 

educated guess, I would say five percent. 

122 

THE COURT: Are any of those things what we call 

weeds? 

THE WITNESS: Some people --

THE COURT: Not we, what an uneducated person 

might call a weed. 

THE WITNESS: Some people would refer to them as 

weeds. If you 1 re -- yes. 

THE COURT: Thank you. 

BY ATTORNEY BROOKS: 

Q Did you examine the neighboring property across the 

street from the driveway? 

A 

Q 

Yes. 

What did you observe about that property? 
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A I would 

THE COURT: Have you happened to remember the 

question after all of that? 

THE WITNESS: Yes, I do. 

THE COURT: Okay. 

131 

6 BY ATTORNEY BROOKS: 

7 A I would say in my opinion, scenic is essentially a 

8 view of natural and man-made elements that are composed and 

9 pleasing to the eye. 

10 

11 

12 

13 

Q Can you give some examples of the breadth of that? 

THE COURT: The what of that? 

ATTY. BROOKS: The breadth. 

THE COURT: Breadth. 

14 BY ATTORNEY BROOKS: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A Well, I would say scenic is used broadly in that it 

can include one's back yard, it can include a formal garden, 

it can include a scenic byway, a scenic highway, a scenic 

railroad, and it 

THE COURT: A scenic railroad? Scenic? 

THE WITNESS: Well, a railroad 

THE COURT: Or is it a railroad that goes by 

scenic views? 

THE WITNESS: Well, probably a railroad that is 

scenic, but I would imagine if you're a railroad 

aficionado, you could probably think that railroads 

are pretty scenic, too. But I would say it usually 

composes landscape elements that you can view from 
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afar. 

BY ATTORNEY BROOKS: 

Q And what natural elements would be part of such a 

definition? 

A All the natural elements that are outside a 

building, including trees, lawns, grass, rivers. 

Q Are there manuals with objective principles for 

scenic commonly used in the field of landscape architecture? 

A 

Q 

A 

Q 

No. 

How is the term scenic gauged? 

It's subjective. It's in the eye of the beholder. 

So the highly maintained gardens of the Connecticut 

Arboretum could be scenic? 

A 

Q 

Yes. 

Unmanaged fields along the water body can be scenic. 

ATTY. COLLINS: Objection, Your Honor. 

THE COURT: sustained. Facts not in evidence? 

ATTY. COLLINS: Yes, Your Honor. 

THE COURT: I haven't been to the Arboretum for 

a while, but I don't ever recall any highly managed 

gardens when I used to take my kids there, but maybe 

it's changed. In any event, there's no evidence 

about the highly managed gardens of the arboretum, 

and so I'll sustain the objection. 

BY ATTORNEY BROOKS: 

Q Okay, when you were at the property, the Platner 

27 property, during one of the site visits that you made, did 
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Your oath is still binding. Just have a seat, 

make yourself comfortable. We'll see if we can't get 

3 you out of here on your schedule. 

4 BY ATTORNEY BROOKS: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q Do invasives come back after the first time they are 

removed? 

BY 

A Yes. 

THE COURT: Well, it depends how they're 

removed. 

THE WITNESS: Yes, and actually, it depends on 

the plant. 

THE COURT: Yes. 

THE WITNESS: Correct. 

THE COURT: Other than that, though, it's a yes. 

THE WITNESS: Yes. 

ATTORNEY BROOKS: 

Q 

A 

How fast do they come back? 

Well, it depends on the plant and it depends on how 

19 thoroughly they were removed. 

20 Q 

21 river? 

22 

23 

Is there a scenic vista looking from the road to the 

THE COURT: Is there a what vista? 

ATTY. BROOKS: Scenic vista from the road to the 

24 river. 

25 BY ATTOBNEY BROOKS: 

26 

27 

.l\ 

Q 

In my opinion, yes. 

Can you tell if a land has been previously graded 
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A I did not. 

Q So is it your belief that those are the regulations 

that were in effect in 1981? 

A Yes. 

Q Are you familiar with the town wetlands map? 

A Yes. 

Q Are you familiar with 66 Selden Road? 

A Yes. 

Q Are you -- looking at the map there next to you 

10 that's marked Exhibit 39 with the green and the white, are 

11 almost all of the soils at 66 Selden Road wetlands soils? 

12 

13 

14 

15 

A 

soil --

Q 

A 

It's my understanding the definition of wetland 

Yes. 

-- they are alluvial and would qualify as wetlands 

16 soils. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q Thank you. 

THE COURT: All soils? 

THE WITNESS: Yes. 

THE COURT: Okay. 

BY ATTORNEY LAMBERT: 

Q 

A 

Q 

You said you're the Zoning Enforcement cer also. 

Yes, sir. 

Do you know whether this -- is this land zoned 

residential -- zoned as a residential block? 

A Yes. 

Q And do you know the minimum acreage in this zone? 
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5 

'J 

1 

2 

lived in. So in addition to the main house, after college I 

lived in the -- there was a series of farmhouses. There was 

3 a barn and two farmhouses here that had actually been 

4 brought up in the 1930s by my grandfather - from Greenwich 

5 of all places; it must have been a sight - and then there 

6 were these outhouses, other barns where there used to be 

7 chicken coops. And then it's no longer visible here. 

8 There used to be chicken pens and cages going out into the 

9 field. 

10 Q And at the time you purchased what was the year 

11 you purchased the land that is known as 66 Selden Road? 

12 

13 

14 

15 

16 

17 

A 

Q 

this --

A 

Q 

A 

Well, it must have been 1 81, I think. 

And at that time, did there exist a driveway on 

There was a driveway down to the dock area. 

And did the dock area exist? 

The doclc area existed, yes. It was really just a 

18 bulkhead. I think we may have had some floating docks that 

19 

20 

21 

22 

23 

24 

25 

26 

27 

came off of that. 

THE COURT: You began the answer with blank had 

two floating docks. 

THE WITNESS: I think the bulkhead. 

THE COURT: The bulkhead. 

THE WITNESS: Right, and then off of that, there 

was a floating dock. 

THE COURT: Right, I understand. That was all I 

asked you. Thank you. 
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l BY ATTORNEY BROOKS : 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q And looking still at this map in the area where the 

words lot number 6, 20.0 AC 

A 

Q 

Acres, right. 

Acres. In that area --
THE COURT: I'm sorry, how many acres did you 

say? 

THE WITNESS: It's 20 acres. 

THE COURT: I understand. I asked what counsel 

said. 

ATTY. BROOKS: I was trying to identify a place 

on the map. 

THE COURT: I understand, but -

ATTY. BROOKS: 20.0. 

THE COURT: Let me hear the -- what? 

ATTY. BROOKS: 20.0. 

THE COURT: I heard something different. May I 

have the answer 

please. 

(Playback.) 

may I have the question back, 

THE COURT: Thank you. Go ahead, please. 

22 BY ATTORNEY BROOKS : 

23 Q Do you recall the nature of that land? Let's start 

24 with the '50s when you were a child. 

25 A Well, in the 'SOs, it was largely scrub brush and 

6 

26 some trees - a lot of trees down by the inlet from the river 

27 going into the creek - and tall bushes, prickly thorn, a lot 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

7 

of it was very wild. Great place to play as a kid. 

Q And in the 1960s, did it stay that way? 

A No. My father, when he put in the road down and put 

in the bulkhead, he had the -- he had it mowed, and much of 

the brush kind of thinned out, and then he would 

periodically do that every two or three years. 

Q And did you say that you lived for some extended 

period of time in this area? 

A Yes. So after - from '71 to '74, for the four 

years there, I lived up in the property there on one of the 

houses. 

Q And in what condition was that same lot number six 

area? As designated on that map, what condition was it in 

in the '70s? 

A Well, it hadn't been mowed in many years, so it had 

grown up some. There were still the bushes. It -- you 

know, it depended. Certain areas flooded, so they had a 

different kind of growth to them than the rest of the 

property. But I would say it was essentially unchanged, 

just -- it would get a little wilder as the years went by. 

Q Was there a cedar grove near the river in that 

portion of the property? 

A There were cedar trees. I don't know whether I 

would call them a grove, at the time. 

Q 

A 

Q 

Do you recall when the dock was built? 

This dock as opposed to this doclc? 

The dock on Selden Cove. 
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1 were you physically located? 

2 

3 

4 

5 

6 

7 

8 

9 

A 

Q 

I was in New York at the time. 

And were you actively asking to see progress reports 

from Attorney Tighe and making decisions about the 

salability of the property? 

A I must say I was probably extremely ambivalent about 

it; and no, I was not overly involved in the details of what 

was going on. 

Q What did you understand you needed to do to make 

10 this a sellable -- make it a lot where you could put a house 

11 on it? 

12 

13 

A Well, the idea was that there had to be an available 

lot site -- building site. The soil scientist's job was to 

14 somehow demonstrate that not all of the plant life there was 

15 typical of wetlands, so that it wasn't all wetlands. There 

16 were some obvious elevated areas, and so the house site was 

17 identified, and then there was a kind of deal, I guess, 

18 made. We had to kind of involve the Wetlands Commission and 

19 

20 

the land trust, and it was -- you know, if you want to do 

it, then you have to assign some of the stuff outside the 

21 house site to them. 

22 

23 

Q 

A 

What do you mean, a deal was made? 

Well, it seemed to me that that's what getting the 

24 house site was contingent upon. At least -- that's just how 

I remember it. 25 

26 Q Was it your idea to give an easement on this 

2 7 property? 
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2 

3 

4 

5 

6 

7 

8 

9 

the developers. 

A I did, yes, 

Q 

A 

Were you familiar with wetlands law, in general? 

Yes. 

Q Did you ever draft any wetlands regulations or 

zoning regulations? 

A Yes, some. 

THE COURT: Is that wetlands and zoning? 

THE WITNESS: Mostly zoning regulations and 

22 

10 subdivision regulations, but -- and some wetlands 

11 regulations as well. 

12 BY ATTORNEY LAMBERT: 

13 Q Did there come a time in 1981 when Paul Selden hired 

14 you to do work? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A 

Q 

A 

Q 

Yes. 

And do you recall what time of year that was? 

Probably in the late summer. 

And what was the scope of the work or the charge 

that he gave you that he wanted done -- wanted you to do? 

A He wanted me to get wetlands permission to build a 

single-family dwelling on this piece of property you see on 

this Exhibit 9. 

Q And are you the one that made the deal that he was 

speaking about, if you know, to - that if he restricted 

something, he could do that? 

A 

Q 

Am I the one who made the deal? I don't understand. 

Okay. And you ]mow what? I'm not sure I understand 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

26 

A Because I had been told that this permit would not 

be granted by this agency unless Arthur Howe approved of the 

restrictions to be placed on it. 

Q 

Exhibit 

So let me then ask you to look at Plaintiff's 

I think it's 51, Your Honor, a letter dated the 

same date to Arthur Howe. 

THE COURT: 51 is full. 

ATTY. LAMBERT: Yes, I believe so. 

ATTY. COLLINS: It is, Your Honor. 

THE COURT: The exhibit is redacted. 

ATTY. LAMBERT: Yes. I believe, Your Honor, it 

was a number of stray marks. 

THE COURT: What -- the what? 

ATTY. LAMBERT: Stray marks, notes, handwritten 

notes. 

THE COURT: I don't know. I just wanted to be 

sure that --

ATTY. LABMERT: Yes, they're -- I believe that 

it is redaction. 

THE COURT: If I could finish. I just wanted to 

21 be sure that the original exhibit has the same 

22 redaction as the bench copy. Thank you. Please put 

23 a question. 

24 BY ATTORNEY LAMBERT: 

25 Q Yes, directing your attention to that -- well, 

26 directing your attention to the bottom of the whole thing, 

27 CMT:EDP after your signature on the second page. 
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1 THE COURT: Sustained. There's no indication 

2 you have assumed that paragraph 3.1 was at the 

3 direction of Mr. Howe; and I don't think the witness 

4 has testified to that, and that's why I'm sustaining 

5 the objection. 

6 BY ATTORNEY LAMBERT: 

7 Q Then let me ask you, did Mr. Howe have comments to 

8 you to add a right of access? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A 

Q 

Yes. 

And is that right of access incorporated in the 

final version of 3.1? 

A 

Q 

Yes. 

And are the other paragraphs in the final version 

simply renumbered versions of what you had in the Exhibit Wl 

that is marked draft? 

THE COURT: I'm so sorry, I don't understand the 

question, so --

THE WITNESS: I don't. 

THE COURT: Neither does the witness, so would 

you re-put the question. 

BY ATTORNEY LAMBERT: 

Q Looking at the final draft, recorded versions, are 

the paragraphs that succeed after 3.1, are those reflected 

and simply renumbering of what had been 3.1, et cetera, in 

the earl -- in other words -- let me put it simpler. Is 

3.2 of the final draft the same as 3.1 of Wl? 

A Yes. 
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3 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q 

A 

Q 

And so on and so forth until the end of the 3s. 

Yes. 

Thank you. I'm sorry for being so clumsy in how I 

42 

asked. And can you compare the language in the other 

paragraphs mentioned to Mr. Holth, compare the language of 

the draft to the recorded version? 

A 

Q 

A 

Q 

Shall I go one by one, that is, paragraph 1.3 first? 

Yes. 

All right. 

Do you notice, £or example, that in the final 

version, the word soil -

A 

Q 

A 

Q 

A 

Yes. 

-- and the words mineral substance have been -

Yes, I see that. 

Okay. 

And in the final version, the word soil has been 

inserted. 

Q And the words mineral substance. 

A 

Q 

Yes, and mineral substance has been inserted. 

So.comparing 1.7 of Wl with the final version 

THE COURT: I'm so troubled by the final 

version, because your Wl is on file, because there's 

a stamp from the clerk that it's somewhere in the 

town clerk's office in Lyme. 

ATTY. LAMBERT: Yes. 

THE COURT: So I understand Exhibit 8 is 

recorded, and I don't know what w -- what the status 
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1 

2 

3 

4 

5 

6 

of WJ. is. 

ATTY. LAMBERT: Other than that it's a public 

record. 

THE COURT: Yes. 

ATTY. LAMBERT: And I'm trying -

THE COURT: And unsigned. 

7 ATTY. LAMBERT: And unsigned. 

8 THE COURT: So perhaps if you'll refer to them 

9 as the signed and unsigned, it will be less grating 

10 on my sense of the evidence to date, and I think it 

11 will accomplish your stated purpose. 

12 BY ATTORNEY LAMBERT: 

13 Q Would you compare the unsigned Wl with the final 

14 version of Exhibit B; and I'm drawing your attention to 

15 paragraph 1. 7 in each of them. 

16 A Yes. 

43 

17 Q In 1.7, do you see in the final version the words as 

18 determined by grantee --

19 

20 

A 

Q 

Yes. 

-- and the word non-commercial inserted before the 

21 word forestry? 

22 

23 

A 

Q 

Yes. 

Looking comparing those two versions, the 

24 unsigned and signed at 1.8, paragraph 1.8 --

25 

26 

27 

A 

Q 

Yes. 

-- do you see in the final version the insertion of 

the words in the opinion of the grantee? 

2 



A 

Q 

Yes. 

And then in the final version -- looking at 2.1 of 

each of those 

Yes. 

44 

1 

2 

3 

4 

5 

A 

Q -- do you see the deletion of the words existing and 

6 future from the final, after the phrase to create and 

7 maintain views and sightlines from? Do you see the deletion 

a of those? 

9 

10 

11 

12 

A 

Q 

A 

Yes. 

Looking at 2.3, comparing those two. 

Yes. 

THE COURT: I'm sorry, would you pause for a 

13 moment. I'm confused by 2.1. Just give me a moment. 

14 All right, now you wish to turn to 2.3. 

15 ATTY. LAMBERT: Please. 

16 BY ATTORNEY LAMBERT: 

17 

18 

19 

20 

Q Mr. Tighe, do you see in the final version the 

insertion of the word non-commercial? 

A 

Q 

Yes. 

Now, then, looking at 3.1 of the signed version, do 

21 you see that that's entirely new from the unsigned version? 

22 

23 

24 

25 

26 

A 

Q 

A 

Q 

A 

Yes, I do. 

And was that language from Mr. Howe? 

Yes. 

Let me ask you this. 

I drafted the language. I drafted that language 

27 because he wanted it in there. 
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1 Q I see. He --

2 A Yes. 

3 Q Okay. 

4 A As with any changes from this draft to the final 

5 version (indiscernible], the changes were made pursuant to 

6 I Arthur Howe's direction. 

7 

8 

9 

10 

11 

Q 

A 

Exhibit 

I understand. So let me ask you about --

As reported in my letter, which is marked as 

THE COURT: Tl, I think. T2. 

THE WITNESS: T2. 

12 BY ATTORNEY LAMBERT: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q Did Mr. Howe ask you to insert anything about 

restricting the planting to native plants? 

A 

Q 

No. 

Did he ask you to - perhaps you've answered this -

to disallow non-native plants to be planted? 

A 

Q 

A 

Q 

A 

Q 

No. 

Did he ask you to disallow ornamental shrubs? 

No. 

Did he ask you to disallow ornamental flowers? 

No. 

Did he ask anything about -- for you to put in 

45 

24 anything about invasive plants being negative in this area? 

25 

26 

27 

ATTY. COLLINS: Objection, Your Honor, 

relevance. 

THE COURT: No, I'll hear 

A414 
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1 

2 

3 

4 

5 

BY ATTORNEY LAMBERT: 

Q Did he ask you to make some sort of -- provide 

anything about encouraging biodiversity on the site? 

No. 

46 

A 

Q Did he ask you to include anything about threatened 

6 wildlife or threatened plants? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A No. 

THE COURT: I'm sorry. 

ATTY. LAMBERT: Threatened. 

THE COURT: I heard everything you said. 

ATTY. LAMBERT: Oh, okay. 

THE COURT: It just didn't make any sense. 

Threatened wildlife or threatened plant? 

ATTY. LAMBERT: Let me -

BY ATTORNEY LAMBERT: 

Q Did he talk about endangered wildlife, or did he ask 

17 you to put in anything about endangered plants? 

18 

19 

A 

Q 

No. 

Did he speak of there being any particular species 

20 of wildlife that he wanted protected? 

21 

22 

23 

24 

25 

26 

27 

A 

Q 

No. 

Did he speak of wanting you to incorporate a ban on 

fertilizers? 

A 

Q 

A 

Q 

No. 

Or pesticides? 

No. 

Or insecticides? 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

A 

Q 

A 

Q 

A 

Q 

No. 

Or fungicides? 

No. 

Or herbicides? 

No. 

47 

Would you look at paragraph 2.2 of the reservation. 

THE COURT: The signed reservation. 

ATTY. LAMBERT:· Pardon me? 

THE COURT: The signed reservation. 

ATTY. LAMBERT: Signed version, yes. 

THE COURT: Exhibit 8. 

12 BY ATTORNEY LAMBERT: 

13 Q Well, before I leave that, are the changes that I've 

14 gone over with you between the signed and unsigned versions 

15 the only ones you know of? 

16 

17 

A 

Q 

Yes. 

So now looking to paragraph 2.2 of the reservations, 

18 did Arthur Howe talk to you in any way about requiring Mr. 

19 Selden or future owners to mow what this area to the west of 

20 the driveway and north of where the house is, or the house 

21 site on that map? 

22 

23 

24 

25 

26 

A No. 

Q Did he speak to you about -- that you -- that there 

should be any ctions on how frequently it was mowed? 

A No. 

Q Did he speak to you about that he wanted any 

27 restrictions on how high it was mowP~? 

6 
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A No. 1 

2 

3 

4 

Q Did he speak to you about any restrictions he wanted 

on when it was mowed? 

A No. 

5 Q So turning your attention to the -- not mowing, but 

6 the cultivation and harvesting of flowers and the planting 

7 of trees and shrubs. 

8 

9 

A 

Q 

Ask the question again, please. 

I'm just asking you to turn your attention to that 

10 part of it. 

11 A Oh. What -- part of what? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q 

A 

Q 

A 

Q 

A 

Q 

The cultivation in 2.2. 

Okay. 

The cultivation and harvesting of -

Okay. 

-- flowers and the planting of trees and shrubs. 

Yes. 

Did Mr. Howe suggest that flowers needed to be 

limited to the sale of flowers 

A 

Q 

No, no limitations. 

And similarly with the planting of trees and shrubs, 

22 was there any discussion or request from him that those be 

23 any type, or that any type was forbidden? 

24 A No. If he were interested in any of these things, 

25 he would have told me because he told me about other things 

26 that he wanted. 

27 Q Did he --
A417 



l 

2 

3 

4 

s 

6 

7 

8 

9 

10 

THE COURT: 

THE WITNESS: 

THE COURT: 

THE COURT: 

BY ATTORNEY LAMBERT: 

Q 

meant? 

A 

Q 

Did he tell you 

Arthur Howe? 

Not in section 

That may be a bit of a conclusion. 

Sorry. 

But thank you for volunteering. 

Sorry. 

what he thought any of these terms 

in the whole document. 

ATTY. COLLINS: Objection, Your Honor. 

11 BY ATTORNEY LAMBERT: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A No. 

THE COURT: Ground? 

BY ATTORNEY LAMBERT: 

A He never told me what he thought -

THE COURT: Just a moment, please. 

ATTY. COLLINS: Objection, relevance. The 

witness is getting into his interpretation of the 

easement. 

THE COURT: Yes, I'll sustain the objection. 

That's irrelevant. 

ATTY. LAMBERT: May I have the question read 

back? I thought it was --

THE COURT: The question is, did Mr. Howe tell 

you what he thought any of these terms meant? 

ATTY. LAMBERT: And I would offer that as a 

admission, what --

49 
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5 

6 

7 

8 

9 

50 

THE COURT: It's not relevant, and that's why I 

sustained the objection. 

ATTY. LAMBERT: Oh, okay, very well. Thank you, 

Your Honor. 

THE COURT: I mean, if it was hearsay, then your 

response, if invited, would have been very 

appropriate. 

ATTY. LA!Vl..BERT: Thank you, Your Honor. 

THE COURT: But since it wasn't invited and the 

10 objection was relevance, let's move on. 

11 BY ATTORNEY LAMBERT: 

12 Q Did Mr. Howe indicate that he did not -- that he 

13 wanted a prohibition on watering of the large, open field 

14 west of the driveway and north of where the house site is? 

15 

16 

A 

Q 

No. 

Did -- let -- I withdraw. That's not much of a 

17 question to begin with, but I withdraw it anyway. Now, 

18 looking back at Exhibit Wl marked draft --

19 

20 

21 

22 

23 

24 

25 

26 

27 

A 

Q 

Yes. 

Does that appear to be the draft that --

THE COURT: Well, you're saying marked draft. 

ATTY. LAMBERT: The unsigned. 

THE COURT: You're saying marked draft, and the 

exhibit, a full exhibit, does have the word draft 

written in handwriting. 

ATTY. LAMBERT: Yes. 

THE COURT: I don't -- there's been no evidence 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

75 

A When it's very aggressive, it can limit the natural 

native species to recolonize there not all of them, but 

it will limit the native species from coming back on their 

own. 

Q Do you know what the recommended regime for the 

control of Japanese stiltgrass is? 

A You can use an herbicide or you can mow it so it 

I doesn't go to seed, because it's an an..'1.ual; and if 

doesn't reseed, won't come back aggressively the next 

year, so either one of them. 

Q Have you seen any evidence at the Platner property 

in the southern woodland that mowing has occurred? 

A Yes, there was mowing occurring on a portion of 

it in a portion, the drier portion. 

Q Did you have occasion to see -- how would you 

describe the understory, what it looked like after these 

exotic invasive species were removed? What would you 

describe it as? 

A It was open. The multiflora rose and Japanese 

20 barberry was quite abundant in areas, taking up the majority 

21 of the understory, so once they were eradicated -- as well 

22 

23 

24 

25 

26 

27 

as the Morrow's honeysuckle. Once they were eradicated, the 

understory was kind of open, because they were the dominant 

understory woody vegetation plants at that time. 

Q How often were you present during the removal of the 

exotic invasive species? 

A I conducted the removal, as I mentioned, on 



76 

1 multiflora rose, Japanese barberry, Morrow's honeysuckle, 

2 and a few other ones. I wasn't present when the vines were 

3 cut on the Asiatic bittersweet that were climbing in the 

4 trees, but I was not present when I believe the Platners' 

5 landscaper pulled them down. The Platners also hired, I 

6 know, Habitat Services, which specializes in the eradication 

7 of phragmites, which also occurs in that wetland, and that 

8 was done by -- and I was not present when that was done, but 

9 that was done by a professional company down in Madison 

10 called All Habitat that specializes in the eradication of 

11 phragmites. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q And for the work that you were present during, was 

there any removal of native plant species? 

A I did not see any native woody species cut --

removed. 

Q Did you have occasion to see areas --

THE COURT: I'm sorry, excuse me. You did not 

see any native plant species, or you did not see any 

native plant species that you removed? 

THE WITNESS: I did not see any native plant 

species removed. I said wood --

THE COURT: But there were native plant species 

or not? 

THE WITNESS: Right, but I did not see any 

removed. 

THE COURT: Okay, thank you. 

BY ATTORNEY BROOKS: 
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3 

4 

5 

6 

7 

8 

9 

10 

THE WITNESS: Yes, I was wrong. I'm sorry. 

Endangered --

THE COURT: Oh, I see. 

THE WITNESS: I said --

THE COURT: She caught you giving 

THE WITNESS: Right, rare means -- there's 

three --

82 

THE COURT: -- the endangered answer to the rare 

question. 

THE WITNESS: Exactly. I'm sorry. 

11 BY ATTORNEY BROOKS: 

12 A Rare -- again, there's three categories of rare 

13 plants in the State of Connecticut, so the definition of 

14 endangered is the most -- rarest plant. Being endangered 

15 means that there's less than five known locations where that 

16 plant occurs in the State of Connecticut to be classified as 

1 7 endangered. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q Endangered. And for rare, do you know the 

definition for that? 

A 

Q 

A 

Q 

concern? 

A 

Q 

A 

For rare? 

Yes. 

No. 

Then I'll move on to, do you know species of special 

Yes. 

And what is that? 

Species of special concern means that there's more 



1 than ten known locations in the State of Connecticut - not 

2 much more - but the populations are declining to be 

3 considered species of special concern. 

4 Q In doing your wetlands delineations at the Platner 

s property, did you locate any species of special concern? 

6 

7 

8 

A 

Q 

A 

Yes. 

What did you locate? 

Beech leatherleaf, which -- its botanical name is 

9 Hudsonia --

THE COURT: May I have the non-technical name 

again. 

THE WITNESS: Beech leatherleaf. 

83 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

THE COURT: Sorry, there was a cough. One more 

time. 

THE WITNESS: Beech leatherleaf. 

THE COURT: Beech? 

THE WITNESS: Yes, beech. 

THE COURT: Leatherleaf. Thank you. 

BY ATTORNEY BROOKS: 

Q And can you describe the conditions in which it best 

21 grows? 

22 A It likes -- doesn't want any competition from any 

23 other plants. The native populations generally grow in bare 

24 

25 

26 

sand without any other plants around it. That's what it 

requires. 

Q And using Exhibit 39 for identification, could you 

27 point out approximately where you located the plant? 
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8 

9 

10 

11 

12 

13 

14 

85 

THE COURT: If you would hand it up here. Well, 

if you'll --

THE WITNESS: Right here, in this -- it's 

right here. 

THE COURT: Yes, but I want everybody to see 

where you're pointing. 

THE WITNESS: Oh, okay. 

ATTY. BROOKS: So hold it towards the 

THE COURT: I can hold it up here, if you could 

point. 

THE WITNESS: It's this patch that's right in 

this area. It stands out differently than the other 

grass species around it. 

THE COURT: Yes, okay. 

15 BY ATTORNEY BROOKS: 

16 Q Can you -- do you recall approximately what year you 

17 had first identified this stand of beech --

18 A I found it when I was delineating the wetland 

19 boundary on the property, which was in '08. 

20 

21 

22 

23 

Q And what did you recommend? Did you recommend that 

the Platners do anything about the plant? 

A Yes, I brought up to the Platners. I brought to 

their attention that it's a state- sted plant, and I --

24 there's a population across the river, which I moved with 

25 this botanist preserve, and then they took interest in it; 

26 and then I recommended to them what we could do expand the 

27 patch, because it wasn't doing verv oood then, because it 
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1 was being out-competed by the grass species competing it 

2 ,out. And basically, what you want to do is remove the grass 

3 \around it so it's bare sand, so the individual plants have a 

4 chance to expand. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Q And did you have occasion to go back to the property 

after 2008 to see how the plant's doing? 

A 

Q 

A 

Yes. 

When did you go back and see it? 

Well, I went back quite a few times. Pretty much 

every time I went down there to do some work, I looked at 

it. The last time I was down there this fall was -- the 

last time I went down there was this fall. 

Q 

A 

Q 

Fall of 2014. 

Yes. 

And how would you say it's doing from the first time 

16 you saw it in 2008? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A Oh, it's doing much better. The plants have 

expanded in size and they've been filling in the bare areas 

of approximately -- it's been expanded by about -- the 

thickness of the beds have expanded by approximately 

twofold, and the plants are more robust. 

THE COURT: I'm sorry. By approximately 

THE WITNESS: Twofold. 

THE COURT: Twofold. 

THE WITNESS: The plants have expanded in size. 

BY ATTORNEY BROOKS: 

Q Okay, and now back to the driveway relocation. Were 
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5 

6 
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8 

9 

10 

11 

12 

13 

138 

BY ATTORNEY MENDOZA: 

Q And with respect to how far you thought at that time 

the restricted area was from the house, have you changed 

that view now? 

A Yes. The restricted area goes about 15 feet or 

so I haven't done an actual measurement, but about 15 

feet or so from the edge of the patio into the lawn, so 

there's that slight discrepancy between those two. 

Q And when you're describing the lawn, what are you 

talking about? 

A When you step off the patio -- that area is a little 

bit smaller than the size of a football field. It's about 

as wide as or it's about as deep as a football field as you 

14 ,walk across to the river. It's about the same width as a 

15 football field, and two thirds or so across is lawn or was 

16 lawn, and then the last one third was -- it was grass, but 

17 it was non-irrigated grass, so it tended to have some more 

18 weeds and stuff in it. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q Okay, and can you describe -- in that area, 

there irrigation when you purchased the house? 

A Yes, there was. 

was 

Q And was the irrigation in both the restricted area 

and the unrestricted area? 

A Well, when we bought the house, we thought 

thing was in the restricted area, but it turns out 

small portion is in the unrestricted area. 

the whole [ 

that a I 

Q So my question is, was the irrigation in both the 



1 

2 

3 

4 

5 

6 

7 

8 

9 

restricted area and the unrestricted area? 

A 

Q 

Yes. 

And at the time, was that informing your 

139 

understanding of what was permitted in the restricted area? 

A Yes, it had --

ATTY. COLLINS: Objection, Your Honor. 

THE COURT: Sustained, leading. 

BY ATTORNEY MENDOZA: 

Q From the back of your house, do you have sightlines 

10 to the creek area? 

11 A From the back of the house to part of the creek 

12 area, yes. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

.' 

THE COURT: Really? 

THE WITNESS: Well, the house 

THE COURT: Isn't the back of the house facing 

the Connecticut River? 

THE WITNESS: Well, the back of the house has 

windows on the end, on the southern end. 

THE COURT: I would call that the side, but --

THE WITNESS: Okay. 

THE COURT: I mean, you're talking about the 

south you're talking about the western side of 

house as the back of the house. 

THE WITNESS: Yes, yes. 

THE COURT: Okay, so from the western side of 

the house --

THE WITNESS: Right. 
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1 We had done a lot of smaller renovations. We applied for a 

2 major renovation on the main house through planning and 

3 zoning, and they requested a site visit to the property. 

4 And yes, Anthony Irving was there representing the land 

s trust. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

Were you there during the site visit? 

Yes, I was there. 

And did you assist the members of the plaintiff 

corporation in touring the property on that day? 

A 

Q 

No, I didn't have to assist anybody. 

Did you - were you granted a permit for your home 

renovation? 

A 

Q 

Yes. 

Do you recall if the permit had conditions requiring 

any planting? 

A 

Q 

Yes, it did. 

Okay. I would like to show the witness, Your Honor, 

Exhibit G3. 

THE COURT: Already a full exhibit. 

ATTY. MENDOZA: Yes, Your Honor, and I have a 

bench copy of the exhibit. 

THE COURT: I 1 m assuming it'll be in the binder, 

no? 

ATTY. MENDOZA: Well, that one is so big that it 

25 didn't fit. 

26 BY ATTORNEY MENDOZA: 

27 Q Can you explain to us what is depicted in Exhibit 
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1 G3? 

2 

3 

4 

A 

Q 

A 

Yes, I can. 

What is it? 

It's a lot of shrubs in the southwest corner of the 

5 wooded area, and also a tree to be planted in the grass/ 

6 lawn area. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q And were these plantings --

THE COURT: I don't see that. Could you 

describe it --

THE WITNESS: Sure. The tree is almost to the 

top of the drawing, in about four or five inches. It 

says this -- I don't know that that's the 

THE COURT: Nyssa sylvatica. 

THE WITNESS: Yes, it's called a tupelo honey 

tree. That's why I remember it. 

THE COURT: What? 

THE WITNESS: A tupelo honey tree. 

THE COURT: T-U-P-E-L-0. 

THE WITNESS: Yes. 

THE COURT: Like Mississippi. 

THE WITNESS: Like the song from Van Morrison. 

THE COURT: Clearly, we have vocabulary issues 

between us. 

BY ATTORNEY MENDOZA: 

Q Sir, were these plantings a requirement of the 

granting of your permit? 

A Yes, they were. 
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5 
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10 

11 

12 

13 

14 

Q 

A 

Q 

A 

And did you in fact plant them? 

Yes, we did. 

And were they planted in the restricted area? 

Everything is in the restricted area in that --

THE COURT: I'm sorry, your house? 

166 

THE WITNESS: Oh, no. No, I'm sorry. All the 

plantings. The plantings are all these little 

circles. 

THE COURT: I understand what the plantings are, 

but some of them are existing, and some of them are 

new. 

THE WITNESS: Yes, the new plants were on the 

restricted area. 

THE COURT: What -- okay, thank you. 

15 BY ATTORNEY MENDOZA: 

16 

17 

18 

19 

Q Did you receive any correspondence or complaint from 

the plaintiff corporation regarding these plantings? 

A Not that I recall. 

Q Okay, thank you. Sir, I would lilce to ask you about 

20 your 2010 application to Inland Wetlands to install a fire 

21 hydrant. 

22 A Okay. 

23 Q Is there a fire hydrant located anywhere on Selden 

24 

25 

26 

27 

Road -- was there, in 2010? 

A 

Q 

A 

Not that I know of. 

ll.nd in 2010, what did you want to do? 

We wanted to install a fire hydrant kind of at the 
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2 

landings shall be located or used thereon. 

Q Thank you, sir. Sir, ! would like to refer to 

48 

3 Defendant's Exhibit Mas in Mary. 

4 

5 

A 

Q 

Okay. 

Thank you, s And what is the date of this 

6 exhibit? 

7 

8 

9 was? 

A 

Q 

April 1st, 1992. 

And can you explain what the purpose of this letter 

10 A I'm looking at it long after the fact, but it would 

11 clearly be a letter from the then-president of the land 

12 trust -- a letter to the then-president of the land trust, 

13 Rufus Barringer, from the then-owner of 66 Selden Road, 

14 Richard Whitehead, where he felt it was reasonable to limit 

15 the cutting of the field to twice a year - early in the 

16 spring and late in the autumn before the cold weather hits, 

17 the end of October. 

18 Q Sir, this document is very clearly memorializing an 

19 agreement between 

20 THE COURT: I'm sorry. This document is very 

21 clearly -- and then I just didn't hear. 

22 BY ATTORNEY MENDOZA: 

23 Q Memorializing the agreement between the Whiteheads 

24 and the Lyme Land Conservation Trusti is that correct, with 

25 respect to mowing? 

26 

27 

A Yes, it's just confirmation that Mr. Whitehead 

agreed to that. 
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49 

Q And my question, sir, is, was this document publicly 

recorded anywhere? 

A No, it was just retained in our files. I don't 

I believe it was; that's my understanding. 

Q And so it wasn't to be found, for instance, in any 

6 records of the conservation Inland Wetlands Commission of 

7 Lyme? 

8 A No. No, only to the extent that, you know, if they 

9 had copied somebody and didn't note it, I wouldn't know it, 

10 so 

11 Q But the plaintiff organization had not sought to 

12 publicize this agreement; is that correct? 

13 

14 

A 

Q 

That's correct. 

Okay, so only if you were perhaps on the staff or a 

15 volunteer would you be aware of this document; is that fair? 

16 

17 

A on the land trust? Apart from Mr. Whitehead, on the 

land trust? The only people that would probably know better 

18 would be those on the land trust. 

19 Q so, sir, my question is, with respect to Mrs. 

20 Beverly Platner, when she and her husband were researching 

21 agreements and public records that concern the property, how 

22 would she know about this agreement? 

23 

24 

25 

26 

ATTY. COLLINS: Objection, Your Honor. 

THE COURT: Sustained. As phrased, it's asking 

the witness to draw a conclusion. 

ATTY. MENDOZA: Okay. I'm sorry, Your Honor. 

27 BY ATTORNEY MENDOZA: 
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5 

Q With respect to this agreement -- and maybe you've 

answered this, but with respect to this agreement, would 

anyone outside of the land trust and Mr. Whitehead know 

about this in a search of public records? 

A Not a search of public records. I assume Attorney 

50 

6 Gahagan knew about it, because, if I recall, the property -- ! 
7 

8 

9 

10 

11 

12 

13 

14 

15 

he represented Mr. Whitehead, so he may or may not have 

known about it, but it wasn't in the -- it wasn't recorded 

on the Lyme records. 

Q But is it fair to conclude that when Mrs. Platner 

bought the property, she would not have seen this? 

A I don't know. I doubt it. 

Q 

A 

Q 

I'm sorry? 

I said I don't know, but I doubt it. 

Okay, but it would be understandable she was 

16 unaware. She purchased the property on May 7th, and May 9th, 

17 

18 

19 

20 

21 

22 

she would still be unaware of this agreement. 

ATTY. COLLINS: Objection, Your Honor. 

THE COURT: sustained, calls for a conclusion. 

He says -- I mean, you're beating a dead horse 

ATTY. MENDOZA: Thank you, Your Honor. 

THE COURT: and, you know, as long as there's 

23 no objection, it's going fairly quicl<ly, but they're 

24 clearly objectionable questions. 

25 BY ATTORNEY MENDOZA: 

26 

27 

Q Sir, I would liR:e to refer you to Defendant's 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A 

Q 

Those are two of them, right. 

And also a disturbance with the Novak Brothers 

pulling out something at the cove. Was that the nature of 

your issues at that time, sir? 

63 

A some of them. There were others, like our right to 

inspect without having permission. 

Q Was there some interference with your right to 

inspect at that time? 

A No, but I'm saying these were some of the issues 

that we wanted that are in the restrictive covenants that we 

wanted to make sure that were understood. What we were 

always after, and what we never got, was an opportunity for 

us to say these are the concerns or -- yes, these are the 

concerns of the land trust; what are your concerns? And 

let's see if we can't work them out. 

no from the other side. 

It was always no, no, 

Q But when you say no, what do you mean? Did they say 

no, I don't want to talk about it? 

A Well, I mean, they were always willing to talk about 

what they wanted to do, but they weren't willing to engage 

us in conversation that would resolve the issues that 

troubled us. 

Q Well, with respect to the mowing, what did you tell 

them you wanted? 

A We told them that we would like them to adhere to 

the custom that was practiced by the previous two owners. 

Q And was that the practice perhaps signing a 
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1 letter such as Mr. Whitehead had signed? Did you ask them 

2 Jto do that, or just to adhere to that practice? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A I can't recall if we asked for documentation, but we 

asked them to adhere to that practice. 

Q 

A 

Q 

But that's what you definitely wanted at that time. 

That was one of the things, yes, an important one. 

And you said you also wanted something about 

inspections; what was that? 

A Well, we -- it's our practice with conservation 

restrictions, conservation easements that we have the right 

to go on the property and make an inspection, but we don't 

wish to abuse that, so we notify the landowner that we will 

be there on certain days. It's not asking permission, it's 

notification, and we encourage them to accompany us, but Mr. 

Platner felt was something that -- we didn't have the 

right to do inspections without his permission. 

Q 

A 

Q 

A 

Q 

But according to the document, you do. 

Yes, of course. 

Isn't it clear that you do have that right? 

Right. 

So what needed to be done to -- what were you 

requesting of him? 

A We weren't asking anything. It was he asking of 

us we were notifying on occasion that we wanted to do an 

inspection and -- no you can't, we're not going to be 

there 

ATTY. COLLINS: Objection, Your Honor. 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

it was mowed for another maybe 20 years without any 

fertilizer or additions of any kind of chemicals. It hasn't 

been mowed for at least ten years now, and that turf is 

still pretty much in place, there are incursions of some 

native species, some native grasses and forbs. But for the 

most part it still looks like kind of an overgrown lawn. 

Q Is that what the Platner property looked like 

yesterday, an overgrown lawn? 

A Well, I happen to know that's what it was having been 

'there when it was a lawn two years ago. 

Q What types of grasses were there when you were there 

two years ago? 

A I believe there were typical sod grasses; fescue, 

rye, one or two others. 

Q 

A 

Was Kentucky blue grass? 

Blue grass was probably one. I didn't actually 

17 identify them, I was using the -- I couldn't identify them 

18 because they were so closely mowed. But the evidence that 

19 the landscapers submitted indicated what they had planted, 

20 which seemed quite feasible. 

21 

22 

23 

24 

25 

26 

27 

Q Now, in your opinion is that what is there; rye, 

fescue, and blue grass, but unmowed? 

A That is the predominant vegetation in those areas, 

yes, in my opinion. Having not actually been able to walk 

down there and look at it. 

Q Mr. Dreyer, you testified back in March regarding 

your opinion of what was in the field back in 2007 before 
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1 Mrs. Platner purchased the property, correct? 

2 

3 

4 

5 

6 

7 

8 

9 

A 

Q 

A 

Q 

Yes. 

Do you have your Exhibit 96 there? 

Yes. 

Which is your report. 

ATTY. COLLINS: Your Honor, would you like me to 

retrieve that exhibit for you; Exhibit 96 that Mr. 

Dreyer --

THE COURT: Yeah, I didn't bring my exhibits up. 

10 All right, I have 96; thank you. 

11 BY ATTY. COLLINS: 

12 Q can you tell the Court again, based on your report 

13 here, what resources you consulted to determine what was in 

14 the field prior to 2007; specifically May of 2007? 

15 A Well, I looked at the property survey map, which is I 

16 believe the exhibit on the easel. I looked at as many 

17 aerial images as I could find on the internet from the State I 
18 of Connecticut, from Google Earth. I looked at some 

19 photography that was supplied to me by the land trust that 

20 was from real estate sources around the time that the 

21 property was sold. I looked at various environmental 

22 conditions, maps including soil, drainage classes, that sort 

23 of thing, topography. I looked at as e inspection from 

24 November of 2007, it was done by Anthony Irving, and I made 

25 some observations myself on the property and across the 

26 street from the property. 

27 Q And what was your opinion 
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13 

vegetation was in the field prior to May 2007? 

A That it would have been dominated by native and non-

3 native grasses, primarily; some warm-season native grasses, 

4 and other kinds of native and non-native grass species with 

5 less amounts of broad leaf plants, we call them forbs 

6 sometimes, things you might call wildflowers. But 

7 predominantly native and non-native grasses. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Q 

A 

Q 

A 

Is that still your opinion today? 

That that's what the vegetation was in 2007? 

Correct. 

Yes, it is. 

I 
Q Now, Mr. Dreyer, are you aware that the Court ordered 

that the Platner property be restored to its pre-May 2097 

(sic) condition as a natural field? 

A Yes. 

Q Do you have an opinion whether to leave it like it 

17 is, like you saw it yesterday, and mow it twice a year with 

18 no fertilizers and no water, would restore it to its pre-May 

19 2007 condition? 

20 

21 

22 

A 

Q 

A 

No, I don't think it would be the same or similar. 

Can you explain that to the Court. 

What is growing there now has a very low amount of 

23 biological diversity; plant diversity. It is dominated by 

24 three or four species of non-native cool-season turf 

25 grasses. That's, in my opinion, not what dominated the site 

26 prior to 2007. 

27 Q You're making a recommendation today to the Court in 
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1 what -- in your opinion the way to restore the property to 

2 its 2007 condition, May 2007 condition; is that correct? 

3 

4 

5 

6 

7 

A 

Q 

A 

Q 

A 

Yes, it 1 s a way to do it. 

Okay. And what is your way to do it? 

Well, to remove the turf grasses that are there. 

How? 

Well, I had assumed that it would continue to be 

8 mowed and that a side cutter could come in and remove the 

9 sod and take away part of the root system and part of the 

10 organic matter in the soil. I'm not sure how feasible that 

11 is if it's an unmowed lawn, but at any rate my original 

12 recommendation is based on what I saw in 2013 was that the 

13 sod could be cut, removed, and that that site after erosion 

14 control was installed, after soil analysis was performed 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that a mixture of species meadow species could be seeded 

in, and the site could be managed to eventually allow those 

species that were seeded in to predominate. 

Q Let's talk about erosion control. If you were to 

leave that a bare field, if you were to strip all of the 

grasses off and replant there, are you concerned about the 

health of the Connecticut River and Selden Cove; what would 

be your plan to prevent any erosion? 

A Well, my plan would be to probably bring in an 

erosion control expert to help because I am not an erosion 

control expert. I can imagine that would want to prevent 

26 any kind of -- first of all, I would be concerned about the 

27 inland/wetland that crosses the driveway there, and the 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

15 

slopes that lead up to Selden Road. You'd need erosion 

control to protect that wetland for sure, and you'd need 

THE COURT: I'm sorry, you'd need a what? 

MR. DREYER: You'd need erosion control to 

protect that inland/wetland. You would also need to 

get an inland/wetland permit from the town to proceed 

with any of that kind of work. As far as the 

Connecticut River goes, I think that you'd certainly 

want to time this kind of procedure to avoid the 

annual freshet that comes down from melt waters on 

the Connecticut River. You wouldn't want to have the 

site inundated while this happened. 

BY ATTY. COLLINS: 

Q What time of year would you recommend the sod be 

rolled up? 

A Well, I'd --

THE COURT: Well, I'm not hearing him say that 

he's still recommending to have the sod rolled up. 

ATTY. COLLINS: Okay. 

THE COURT: So, while there's no objection, as a 

trier of fact, my brain stopped. 

22 ATTY. COLLINS: Thank you, Your Honor. 

23 BY ATTY. COLLINS: 

24 

25 

26 

27 

Q Are you still recommending that to the Court today in 

light of the condition you saw the property yesterday? 

A I would still recommend the turf be removed in some 

fashion. 
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1 Q What is another way to remove the turf if you're not 

2 going to remove it by rolling it up? 

3 A I suppose you could use some kind of a tractor or pay 

4 loader and scrape it off, or a bulldozer to do a light 

5 scraping and just pile it up. You could chemically treat 

6 it; I wouldn't necessarily recommend that, but you could 

7 presumably use something like Roundup or a product that 

8 would kill the grasses, and then you would need to remove 

9 the dead organic matter. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q Did you review some of the new reports prepared by 

Mrs. Platner's new experts this morning? 

A A very few of them, I believe, yes; I did look at 

some of that material. 

Q Okay. Was one of the recorn.~endations to avoid 

rolling up the sod to put plugs in the field? 

A I believe that was given as a potential alternative 

to stripping the site. 

Q If you were going to go along with that plan as a 

good way to return it back to its May 2007 condition, do you 

have an opinion on what would be the best way to put plugs 

in the field; the most ecologically sensitive way? 

A Not really. There is not a lot 0£ ways to put plugs 

in, you need to make a hole and put the plant in. 

THE COURT; You're saying plugs. 

MR. DREYER: Plugs are small plants, smaller 

than container plants. They 1 re usually grown in 

flats so that they're young plants, small plants, but 
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1 BY ATTY. COLLINS: 

2 Q And on 101, the western line of the housing envelope 

3 down to the river. When you were there in July 20 

4 

5 

A 

Q 

13? 

In 2013 I'm just trying to get to the microphone. 

6 Was that area the lawn, turf lawn, that we've been talking 

7 about as the field; did it look the same? 

8 A It looked -- the area that wasn't sand looked very 

9 similar to the turf areas on the larger field. 

10 Q Okay. So, when we're talking about remediating the 

11 field, we're also talking about remediating wherever there's 

12 lawn in all of the protected areas. 

13 

14 

A 

Q 

That would be my assumption. 

So, getting back to the beach. Are you recommending 

15 that the sand that was deposited there be removed? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A 

Q 

Yes. 

And are you recommending that native plants be 

,planted there? 

I A I think wherever there is either turf or sand it 

needs to be removed, and whatever sort of treatment happens 

to the larger field would be appropriate in that area as 

well. 

Q Do you think the logs that you're looking at in 

Exhibits 84 and 85, do you recommend that those be removed? 

A Yes. 

Q That's all I have, Mr. Dreyer; thank you. 

THE COURT: Cross-exam, Mr. Lambert? 
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1 ATTY. LAMBERT: Thank you. 

2 CROSS-EXAMINATION BY ATTY. LAMBERT: 

3 

4 

5 

6 

7 

8 

Q Let's start at the end there, Mr. Dreyer. You 

actually don't know of your own examination of your own 

study or testing or anything where any sand was placed on 

the beach, do you? 

A 

Q 

No. 

You don't even know if there was sand placed on the 

9 beach. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A I know sand was brought to the site, and I know that 

the sandy shoreline near the house extends much farther 

inland than 

THE COURT: Excuse me, Mr. Lambert; excuse me, 

Mr. Dreyer. You're going to need to be in the 

vicinity of a microphone, Mr. Lambert. 

ATTY. LAMBERT: Oh, I 1 m sorry; I thought I'm 

usually loud enough. Go ahead, I'm sorry. 

MR. DREYER: I guess I was saying that I know 

sand was brought into the site from the records, from 

the landscapers, and that the area between the house 

and the river has sand much farther inland than the 

area north of that where there's a natural shoreline, 

so that would be my assumption that that's where the 

sand went. 

1

8Y ATTY. LAMBERT: 

1 

Q And if you calculated how -- what's the area that you 

!believe sand should be removed from? 



1 

2 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A I have not calculated that. 

Q So, you haven't calculated how thick a layer, 22 

tons, if all of it went onto the beach would be. 

A 

Q 

No. 

Do you recall testifying that one of the -- one of 

36 

your -- one of the things you referred to in determining 

what species were there in the large field was the MLS, the 

real estate map; an oblique photo? 

A There were some photographs from a real estate 

source, yes. 

Q Do you recall testifying that it appeared to be lawn 

between the house and the river in 2007 -- am I close enough 

to a microphone, Your Honor? 

THE COURT: No, you're in the middle of the 

courtroom as far from a microphone as it's possible 

to get. 

BY ATTY. LAMBERT: 

Q In 2007, do you recall seeing that the area between 

I'll withdraw that. Do you recall saying that the 

grasses appeared dormant and colored shades of brown in the 

large part of the field? 

A 

Q 

Yes. 

The area between the house and the river was, for 

lack of a better word, very green. 

A I don't recall saying that, but I could look at the 

photograph again and be able to tell; it 1 s probably an 

exhibit. 
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6 

7 

Q 

A 

Q 

A 

That's readable and that's the big area, right? 

Right. 

It has the cedar trees randomly spaced in it. 

Yes. 

THE COURT: My compliments on getting back to 

the microphone. 

50 

ATTY LAMBERT: Sorry it took me so long; I kept 

8 talking. 

9 BY ATTY. LAMBERT: 

10 Q You didn't see, in 2007, you didn't see particularly 

11 small brush there in your photo, did you; in the photos you 

12 looked at in 2007. 

13 

14 

15 

16 

A No, I couldn't make out anything but the cedars and 

general brown vegetation I took to be dominated by grasses. 

Q 

A 

With some broad leaf forbs, I think you said. 

That was an assumption, but not visible in the 

17 photographs I don't believe. 

18 Q Right, but no brush was visible let me ask you 

19 rather than making that statement. You wouldn't expect to 

20 find small brush anymore if Mrs. Lawrence mowed it twice a 

21 year, correct? 

22 

23 

24 

25 

26 

27 

A I would expect to find woody plants which is what 

brush is. I would expect to find small, mowed, woody plants I 
if you got down on your hands and knees and looked between 

the grasses probably. 

I understand. Would you call a two-inch high woody 
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27 

A No, not necessarily. 

THE COURT: Mr. Lambert, there is not the 

slightest rush, but we are getting close to 11:30. 

If you are close to finishing --

51 

ATTY. LAMBERT: Oh no, I've got a lot more. If 

you'd like to take your break 

THE COURT: Well, you're entitled to one, too; 

we'll take our break. Morning recess. 

(Recess). 

THE COURT: Go ahead and be seated. 

MR. DREYER: Thank you. 

THE COURT: Continuing cross, Mr. Lambert. 

ATTY. LAMBERT: Yes, please. 

BY ATTY. LAMBERT: 

Q Mr. Dreyer, earlier today -- in your testimony today 

you talked about you would expect a mix of cool-season and 

warm-season grasses. 

A Yes. 

Q Native and non-native would have been present in 

2007. 

A Yes. 

Q Do you recall that in your report you said on page 

two, "In my opinion, the field would have been dominated by 

native warm-season grasses." 

A So, it's native warm-season and naturalized non

native grass species in that sentence. 

Q so, the non-native naturalized ones;· what are those? 
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A Those are things like Timothy grass and Orchard grass 

which are cool-season grasses 

all. 

many of which are cool, not 

Q But it would have been dominated by --

A It would have been dominated by both of those groups, 

warm-season and non-native naturalized species. 

Q But your plan does not envision putting back any of 

the dominant non-native naturalized grasses, does it? 

A No, it does not. 

Q So, wouldn't -- in the first year it certainly 

wouldn't look anything like 2007. 

A No, 

probably. 

it would take many years to look like that again 

Q So, we have mostly cool-season grasses there now, 

correct? 

A Yes, what's there now; yes. 

Q And I believe what you're r.ecommendation is that 

because of the height and what not, you would bulldoze the 

grass and the mat that forms underneath the grass or is part 

of the grass, I guess. 

A 

Q 

I don't understand the question. 

I think you testified that it's not really feasible 

given the Platners have not done anything to the field, 

they've allowed it to grow. 

A 

Q 

A 

Yes. 

It appears they haven't fertilized or watered it. 

Or mowed, apparentlv. 
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Q So, would you agree that when you go to get a permit, 

if you ask to remove all the sod, a permit to remove the 

sod, that you must present alternatives to that. 

A That might be something that the wetlands commission 

would want you to do, yes. 

Q You were talking about putting plugs in, I believe, 

as an alternative that you believe we've suggested, correct? 

A I think I mentioned it as a possibility in my report 

as well, I think there was mention of it in one of your 

submittals. 

Q Even if it took thousands of them, they only cost 50 

cents apiece. 

A Yeah, maybe; it depends what they are and I guess 

where you get them. 

Q If you put them in and tried to get them to grow, 

wouldn't that create a lot less disturbance and eliminate 

the need for an expert on soil and erosion control, for 

example? 

A I think that speaking about the turf area only, yes; 

you're right. I think there's also the steep slopes with 

the ornamental shrub and perennial plantings that would need 

to be removed and that would need erosion control. That 

might be a different situation. 

Q Is your only goal in your recommendation -- is your 

only goal in all of the things you're recommending to the 

Court to create the 2007 condition or to create a preferable 

ecological condition? 
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A I would say both. 

Q So that in 2007 there was a preferable -- what is the 

ecological condition you believe existed in 2007 that you 

would be recreating 1 understanding that it's mowed in July 

and November? 

A Well, there would have been more differences in the 

micro topography because before the turf was really 

established there was a lot of topsoil brought in. So, 

there would have been undulations in the surface that would 

have been, given the low elevations, would have been -- it 

would have created different microsites, so there would have 

12 been damper areas and drier areas so that's one thing. I 

13 would have expected the species diversity of the plant life 

14 to be much higher which would allow for more insect and 

15 other kinds of animal life diversity to be supported. 

16 

17 

18 

19 

20 

Q You talked about topsoil being brought in; you didn't 

see any topsoil 

THE COURT: I'm sorry, you talked about? 

ATTY. LAMBERT: Topsoil having been brought in. 

THE COURT: Thank you. 

21 BY ATTY. LAMBERT: 

22 

23 

24 

Q 

A 

Q 

Correct? 

Yes, I just said that. 

You didn't test anywhere at all, did you, to see 

25 wbether the topsoil was added in any one particular spot or 

26 not, did you? 

27 A I did not test for it, no. 
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Q 

A 

Q 

And you weren't there to see it put in, correct? 

No, I did not see it put in. 

So you don't really know whether topsoil is being 

spread throughout the field, do you? 

56 

A I know that large amounts of topsoil were brought to 

the site, and I know that there is less undulation of the 

surface topography than I would have expected based on the 

aerial photographs and just knowing fields that haven't been 

filled in. So, I would say it's an assumption I made based 

on that evidence. 

Q That could also be done by just grading or raking 

when you're planting, couldn't it? 

A 

Q 

A 

Potentially it could have, yes. 

So, once again 

Combined with the amount of topsoil that was brought 

to the site; that's why I assumed that. 

Q Again, but you don't know whether the topsoil was 

used mainly in the unrestricted area or where, if at all, 

was put in the 

A 

Q 

I did not see it placed in any particular location. 

Wouldn't removing the sod remove, likely remove, soil 

that was already there in 2007? 

A Yeah, in some cases I'm sure it would. 

Q So, removing it and planting would not restore it 

then, would it? 

A Well, you know we don't know exactly what was there 

and we really don't -- we're never going to be able to make 
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12 

it exactly the way it was. So, I guess the answer to your 

question is yes, correct. 

Q Going back to soil and erosion control, you have no 

knowledge 

correct? 

A Yes. 

you talked about hiring an expert, I believe; 

Q You have no knowledge whether the suggested order 

57 

would even be permitted under State law, putting up fencing 

around this area, do you? 

A 

Q 

A 

Are you talking about the order being the fencing? 

The order being proposed. 

You're talking about the proposed erosion control 

13 measures? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q 

A 

review. 

Q 

right? 

Which is fencing I believe is what's there. 

Yes, I think that will be subject to regulatory 

And it may or may be allowed, and you wouldn't know, 

A No, I don't think I would know. 

Q You talked about simply avoiding for stripping, I 

think, the time that one would expect the freshets from ice 

melt, correct? To avoid stripping the land at that time, is 

that right? 

A Well, I think the idea is that you would want to 

avoid times where there is maybe more predictable flooding 

of the site which would on an annual basis happen in the 

spring. 
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woods was the part under essentially the closed canopy, 

wasn't it? 

A Well, the woods are the closed canopy; I don't 

understand what you're saying. 

Q There's areas that go clear down to the creek. 

A Yes, I walked down ·into the lower area and walked 

around a little bit briefly. 

69 

Q But you didn't see anything disturbed there, did you; 

mowing down there? 

A No. 

Q 

A 

And removal -- did you think anything was removed? 

I was with Mr. Snarski, he was talking about doing 

some invasive moving at the time. I did see some invasives 

still there. 

Q So, if there were invasives in 2007, are you 

recorrunending they be put back in? 

A 

Q 

No. 

Okay. So, we've gone through all of the shrubs 

except the multi flora rose, the Japanese barberry, and the 

help me, rnorrowii? 

A 

Q 

Morrowii. 

Morrow -- I'll let you say it; the honeysuckle. 

THE COURT: Morrowii. 

MR. DREYER: Morrow's honeysuckle it should be; 

Morrow's honeysuckle. 

BY ATTY. LAMBERT: 

Q Okay, and those you recall Mr. Snarski said he 
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removal of invasive species? 

A I would only assume that if it was solid invasives 

and nothing else and they removed them all. I don't know 

what the density of the invasive species were, I don't know 

what techniques he used to remove them. That's a possible 

scenario that it was densely full of invasives and then 

stiltgrass came in after that. 

Q Okay. But not knowing the density of it, you also 

you cannot know the probability of other things being 

removed from the canopied woods, can you? 

THE COURT: I'm sorry, are you talking about 

past, future? 

BY ATTY. LAMBERT: 

Q 

A 

After 2008. 

After 2008, I can't know what was removed; you're 

right, I can't know what was removed. 

Q So, all you know is that you saw the stiltgrass was 

mowed. 

A Yes, I know that. 

Q But the mowing of stiltgrass doesn't mean the mowing 

or removal of any species, any understory species; does it? 

A The fact that there was nothing there but stiltgrass 

was I think -- I assumed that something had been removed. 

Q So, is it your testimony here today that in the 

25 canopied area, the closed canopied area, that there is 

26 nothing there but stiltgrass? 

27 A Well, there's a lot of trees. 
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Q Okay. 

correct? 

Mr. Snarski's letter is dated May 9th, 2008, 

A Yes, I believe that's correct. 

73 

Q And he identifies various -- in addition to the three 

shrubs, there's the vinous Asiatic bittersweet, I believe? 

A Yes. 

Q 

A 

Q 

And on the next page phragmites, right? 

Phragmites is there. 

Isn't it fair to say that if he wrote this and says 

there are a bunch of invasive species that need to be 

removed in 2008, that they existed in 2007? 

A Om, sure. 

Q So, to restore this property to the 2007 condition 

would be to replace the forest with 

invasive species, would it not? 

replace all of these 

A Not in my opinion. You know, it depends on a literal 

interpretation I think of the Court saying it needs to be in 

the condition it was in 2007. That depends on how literally 

you interpret that, I guess, condition. 

Q 

A 

Q 

Well, you wouldn't call --

I wouldn't recommend putting the invasives back. 

And you wouldn't call those, multi flora rose, 

Japanese barberry, morrowii honeysuckle -- excuse me, Your 

Honor -- and the Asiatic bittersweet are not what you're 

referring to as the natural understory. 

A I'm not 

Q I refer you to your report. 
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correct? 

A I think it's a special concern or threatened species 

in the State, yeah. 

Q And Mr. Snarski had done things from 2007 to 

increase, to propagate, that. 

A Yeah, I think he was advising the Platners on 

management that would favor that plant, yes. 

Q And to favor that plant, that plant is particularly 

finicky, isn't it, that almost anything can outcompete it if 

it's growing around it. 

A I don't know, it grows in very sandy situations; it's 

kind of restricted to very sandy soil. 

Q If you were to find multi flora rose growing in 

amongst it, multi flora rose is going to beat it out, won't 

it? 

A Yeah, it could shade it out I would think eventually; 

possibly. 

Q So, to restore the restricted area to its condition 

in 2007, you would concede, means that we take out what 

we've managed to increase there; correct? 

A Are you talking about the threatened species? 

Q 

A 

Q 

The hudsonia tomentosa. 

No, I don't agree that you would take it out. 

I didn't say - what I said is to restore it if 

there's more now than there was then, we'd have to take out 

some; wouldn't we? 

A I think if you were to follow a 
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interpretation of trying to exactly reproduce the conditions 

in 2007, then you could argue that. 

Q But isn't not taking the literal one simply a human 

choice, just like aesthetics? 

A 

Q 

A 

Q 

I don't really follow what you're asking me. 

Nature isn't making the choice, is it? It's you. 

What choice? 

The choice of not taking out the hudsonia tomentosa, 

not restoring the invasive species, and putting in the mix 

that you've put in which is all native or naturalized seed. 

A 

Q 

Yes, those are human choices. 

And they aren't the choices that Fleur Hana Lawrence 
I 

had made, are they? 

A 

Q 

I don't think so; I don't really know. 

Okay. So, if you were also to have heard testimony 

that the woods contained tires, trash, and driftwood stacked 

in it in 2007, restoring it would have to return those 

things, too; wouldn't it? 

A I guess if that's what the Court orders then that's 

what you'd have to do. 

Q But you wouldn't expect to find a stack of driftwood 

in a natural understory of those woods, would you? 

A Yeah, I would expect to find driftwood in a flood 

plain part probably. 

Q 

A 

Q 

I said stacked driftwood as opposed to -

Stacked by people, you mean? 

Yeah. 
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A A heavy rainfall would be likely to cause some 

erosion. 

Q In trying to determine what sort of -- I'm sorry, I'm 

going to start that over. Can we agree that nobody knows 

5 exactly what the condition was in terms of what species and 

6 their ratio, I 1 11 call it, in 2007? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A 

Q 

Yeah, I think that's true. 

That would be true in the woods and it would be true 

in the field, right? 

A Right, I know of no actual inventory at that time; 

that would be the only good evidence of what exactly was 

there. 

Q So, when you don't have direct evidence, isn 1 t the 

way to determine what would have been there by using lines 

of indirect evidence? 

A 

Q 

Yes. 

Isn't one of those, for example, the -- help me with 

this, the National Soil Control or Natural Resources --

19 NRCS, that right? 

20 A That's an organization -- an agency of the USDA. 

21 Q And they have agencies throughout the State on soil, 

22 don't they; soil conservation? 

23 A They have soil conservationists· in the State. 

24 

25 

26 

27 

Q 

A 

Q 

A 

And they map the State for what kind of soil we have. 

There are soils maps, yes. 

And then there's the county soils maps for wetlands. 

Yeah, I guess. 
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1 MICHAEL KLEIN 

2 called as a witness by the Defandant's attorney, 

3 being first duly sworn, was examined and testified 

4 under oath as follows: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

MR. KLEIN: I do. 

THE CLERK: Please state your full name for the 

record, and state your business address. 

MR. KLEIN: Michael, middle initial S, last name 

K-L-E-I-N. 89 Belknap Road, West Hartford, 

Connecticut. 

THE CLERK: Thank you. 

THE COURT: Make yourself comfortable, Mr. 

Klein. 

DIRECT EXAMINATION BY ATTY. LAMBERT: 

Q Mr. Klein, can you tell the Court what you do 

16 professionally. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A I have been an environmental consultant in 

Connecticut since 1977, specializing in the impacts of human 

activities on the natural environment. I am a biologist and 

a so scientist by education, a professional wetlands 

scientist by trade and experience. 

Q Do you own a company or do you work for one? 

A No, I am the principal of Environmental Planning 

Services in West Hartford, Connecticut. 

Q As the principal of that company, do you have 

employees? 

A Yes, James Cowen and Eric Davison have been working 
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1 A Yes, I looked at the aerial photographic record 

2 extending back to 1934 and as recently as 2012. 

3 

4 

5 

Q What photograph is there of this site -- aerial 

photography of this site in 1934? 

A State of Connecticut, I believe it was Fairchild 

98 

6 Survey Company or aerial survey did a survey of the State in 

7 1934. 

8 Q And since that time, do you know approximately how 

9 many aerial fly overs of the State have been done or that 

10 you looked at, in any event? 

11 A They were done again in '38 after the hurricane, they 

12 were done in the early '50s, they were done in 1965, '70, 

13 '75, '80, '86, '90, and then in 2004. Since 2004 they've 

14 been done fairly regularly, I think we have aerial photos 

15 from '06, '07, '08, 2010, not sure about '11, and also 2012. 

16 

17 

18 

19 

Q So, is that photographic record useful to you in 

trying to determine what the condition was in 2007? 

A Yes. 

Q Are you -- based on all of the information you've 

20 looked at, can you definitively tell what species of grass 

21 or what the condition was in 2007? 

22 A I can't determine the specific species that were 

23 there; but I can determine that in my opinion it was a 

24 predominantly cool-season, at least annually mowed meadow or 

25 hay field. 

26 

27 

Q Well, let's go back to that. If you don't know 

exactly what was , I asked Mr. 
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1 Dreyer. In your experience, have those typically been hayed 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

and/or pastured since Europeans have been here? 

A They've either been hayed, pastured, or in row crop 

production depending on their drainage class, primarily. 

Row crop production could be food crops or tobacco. 

Q So, if this were hay, though --

THE COURT: But you're not really going back to 

the first Europeans are you? 

MR. KLEIN: Yes. It was very likely that these 

areas were very quickly converted to typical forage 

grasses because the native grasses are not very high 

in nutritional value, and they weren't what the 

farmers were used to using. 

THE COURT: The Colonial farmers. 

MR. KLEIN: Right. 

THE COURT: In the 1600's? 

MR. KLEIN: Yes. 

THE COURT: Okay. 

19 BY ATTY. LAMBERT: 

20 Q Indeed, if you were to read testimony that this 

21 property had been in the Selden family for nearly 300 years 

22 and the homestead is the house that you -- did you see a 

23 house across the street? 

24 

25 

A 

Q 

Yes, I did. 

And that that house had been there since the 1700's, 

26 would you make any conclusion or assumption that this would 

27 have been used for agriculture as part of Selden farm? 
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A I would assume it would have been used for 

agriculture as part of the farm, yes. 

Q So, if it's used as -- historically and for centuries 

used in haying, would you -- do you agree that haying 

grasses are generally not native grasses? 

A 

Q 

Yes. 

Would you agree that farmers didn't find native 

grasses productive enough? 

A 

Q 

A 

Yes. 

Why is that? 

There are several reasons. one I mentioned just a 

minute or two ago is that they're generally lower in forage 

value and nutritional value. Another reason is that the 

14 warm-season grasses start growing later in the year so that 

15 a farmer could get probably at best two cuttings of low 

16 value forage versus the cool-season grasses which green up 

17 much earlier in the year and you could get three cuttings 

18 most years of a high-quality forage. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q Are grasses such as Timothy and orchard grass 

European or native cool-season grasses? 

A 

Q 

They're European cool-season grasses. 

So 1 my question is did the U.S.G.S. mapping is the 

U.S.G.S. mapping an indirect source of concluding what kind 

of grasses would have been in an open field? 

A 

Q 

A 

Yes. 

And what would your conclusion be? 

That it was most likely predominantly cool-season 
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forage grasses. 

Q Did you examine the soils report that Henry Malder 

(phonetic) did in 1980? 

A Yes. 

Q And did you examine the map there that was submitted 

6 with that? 

7 

8 

A 

Q 

Yes. 

And based upon the mapping, I believe you said there 

9 was NRCS mapping? 

10 

11 

12 

13 

A 

Q 

Correct; Natural Resources Conservation Service. 

What other mapping was there of soil types of 66 

Selden Road? 

A There's also the New London County soil survey which 

14 predated the NRCS digital or web soil survey. That was 

15 prepared by the soil conservation service, the predecessor 

16 agency to the NRCS. 

17 Q And do you remember what kind of soils were present 

18 as indicated by these soil scientist reports and by the NRCS 

19 report? 

20 A The NRCS mapped the area as Pootatuck, Henry Malder's 

21 report identified it, I believe as, Pootatuck and Suncook, 

22 but I'd have to refer to it to be positive. 

23 

24 

25 

26 

27 

THE COURT: Spell the first of those two wards. 

MR. KLEIN: Pootatuck, P-0-0-T-A-T-U-C-K. 

THE COURT: Thank you. 

MR. KLEIN: I think; can I refer to my notes? 

THE COURT: No, that's all riqht. If that's 

A467 



110 

1 Q So, if the testimony before the Court was that for 

2 the ten years prior to the Platners' purchase in 2007, the 

3 open field, the large field north and west of the driveway, 

4 was mowed in July and in November, would that inform you as 

5 to whether that would promote warm-season grasses? 

6 

7 

8 

A 

Q 

A 

Yes, it would not promote warm-season grasses. 

And why is that? 

Because the warm-season grasses are -- it would be 

9 mowing them during the time that they were growing and being 

10 productive, if you will. 

11 Q So, in your experience, what is your recommendation 

12 as to the earliest you would ever mow a warm-season grass 

13 field? 

14 A The earliest would be August 15th, but I'd prefer 

15 that it not be until September. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q Do you have a regime on what to do with respect to 

rotating or staggering mowing? 

A 

Q 

A 

Yes. 

What would that be? 

We would typically recommend a rotation so that a 

third or a quarter of the field were mowed each year so that 

!there would be portions of the field that were freshly 

mowed, portions ~hat were one year old, and portions that I 
were two or three years old to allow for seed production and! 

reproduction of annuals, perennials, and biennials; 

different kinds of vegetation. 

Q So, did you inventory the number of di rent species 
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that are found today in July 2015 in the open field? 

A Yeah, Mr. Cowen from my office did that and reported 

it back to me. 

Q 

A 

And did you have a chance to read that report? 

Yes, I did. 

6 Q And is there a way of describing diversity in your 

7 profession; big, little, or do you use numbers. Is there a 

8 way of describing diversity? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A Well, there's two different ways -- there are at 

least several different ways. One is very qualitative, 

highly diverse, low diversity, moderate diversity. Another 

would be by species richness, the number of species that are 

present. 

Q So, let's ask about species richness. Did you 

determine the species richness of the large open field at 66 

Selden Road? 

A Yes, if you'd allow me to 

THE COURT: In 2015. 

BY ATTY. LAMBERT: 

Q 

A 

In 2015. 

That's correct. The meadow plant community had at 

least 51 species in it. 

Q So, would you agree or disagree with Mr. Dreyer that 

there were three or mainly three species of grass? 

THE COURT: You cannot ask a witness if he 

agrees or disagrees with other testimony. The law is 

black letter on that. 
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1 BY ATTY. LAMBERT: 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Q 

A 

Q 

Is 51 -- a species richness of 51 diverse? 

Yes. 

Could anyone call this a monoculture? 

A I wouldn't call it a monoculture. 

Q Are the grass species that you see there 

qualitatively different than what you would have expected to 

see in 2007? 

A No. 

Q Is the habitat that you observed in July of this 

year, would the habitat be essentially the same as what you 

would have expected from the open field on the 1981 plan; 

mowed twice a year in July and November, in 2007? 

A 

Q 

It's structurally very, very similar. 

So, let me ask you that. You used the term 

·16 structure; what do you mean -- I don't understand it, maybe 

17 the Court does, but I don't. What do you mean by structure? 

18 A The physical relationships of the different kinds of 

19 vegetation, the presence or absence of herbaceous 

20 vegetation, shrubs and trees, the presence or absence of 

21 winter -- I'm sorry, deciduous versus coniferous trees, the 

22 relative amounts of open ground versus vegetated ground, 

23 bare soil versus vegetated soil. Those are structural 

24 

25 

26 

27 

elements of a habitat that are -- that's one of the factors 

that one would consider in determining habitat value. 

Q So, let me ask you. There are red cedar trees, I 

believe, you found to be there. 

A470 



1 

2 

3 

4 

5 

6 

-~ 
114 

Q Is there any benefit from a structural point of view 

or diversity richness in getting rid of those species and 

replacing them with grass? 

A No. 

THE COURT: I'm sorry, the last word? 

ATTY. LAMBERT: Replacing the tree rings with 

7 grass. 

8 THE COURT: The last -- grass? 

9 ATTY. LAMBERT: Grass. 

10 BY ATTY. LAMBERT: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Q What about the -- did you see ornamental shrubs, not 

under the trees but elsewhere in the restricted area? 

A There are shrub beds adjacent to Selden Road on a 

steeply sloping area which represents the break between the 

alluvial bottom land and the terrace, the higher soils, the 

glacial outwash soils; we would call that a terrace 

escarpment or terrace break from a soil standpoint. But on 

that break, the slope is steeper and there were mulch beds 

with ornamental landscaping in there. 

Q Is there any structural benefit to ripping out any of 

those ornamental shrubs in the restricted area? 

A 

Q 

No. 

Does replacing them with grass increase or decrease 

species richness? 

A It would depend on the number of species of grass. 

Q 

A 

And the number of species of shrubs? 

And the number of species of shrubs, that's correct. 
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were to restore 1 in your opinion 1 restoring this to its 2007, 

condition, would it be a cool-season grassland dominant or a 

warm-season gras&land? 

A To restore it to its pre-2007 condition, it would be 

cool-season dominant. From the standpoint of wildlife 

value 1 it really makes no significant different whether they 

were cool-season or warm-season dominated fields. 

Q To create is it possible with intensive 

management, to create warm-season grasses where they 

wouldn't naturally grow? 

A Yes. 

And so here, in your opinion, what would you have to 

what would one have to do in order to make this a 

warm-season dominant field? 

A One would have to either remove or kill the cool

season grasses, introduce warm-season grasses, and then 

manage it over a period of three to five years to suppress 

the cool-season grasses because you can never get rid of all 

of them and there will be annuals that come in and there'll 

be cool-season grasses that are in the seed bank, and 

there'll be cool-season grasses that come in on the floods. 

You would have to manage the field to suppress the cool-

season grasses unt the warm-season grasses, which are 

relatively slow-growing become well-established. 

Q In your opinion, what needs to be done to restore the 

large field to what you believe to be the best view of what 

existed -- its 2007 condition? 
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A I think you would just abandon irrigation and resume 

the prior mowing regime. 

Q 

A 

Meaning twice a year? 

Correct. 

Q When you say abandon the irrigation, is there any 

benefit, any significant benefit of removing the irrigation 

as opposed to shutting it off? 

A No, it's not harming anything where it is. 

Q Is there any need if you just continue mowing it 

under your suggested restoration, is there any need to 

remove heads if it's turned off? 

A No. 

Q Would restoring it also require cessation of 

fertilization? 

A That's not quite as clear because many hayfields, 

16 historically, have been fertilized if there was excess 

17 manure beyond the needs of the cornfields or other crop 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

fields. So, some fertilization in the form of manuring 

might have been practiced here in the past; not as heavy in 

a row crop field. So, there might be a benefit in 

eliminating ferti zer. 

Q Let's try to be clear. You're talking about manure 

which would be old time farming stuff, even though manure 

meant lots of things in the old days. Manure is animal 

feces that are dried out. 

A 

Q 

And urine and hay mixed together. 

So, those sort of I'll call it natural manuring, for 
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1 lack of a better term, manuring would be indicated as 

2 acceptable in restoring this to 2007. 

3 

4 

5 

6 

7 

8 

9 

THE COURT: Acceptable to whom? 

BY ATTY. LAMBERT: 

Q Acceptable to creating the 2007 condition. 

A I don't think it would be harmful, I don't know 

specifically if it was manured but could have been. 

THE COURT: Are you asking about natural 

fertilizer? 

ATTY. LAMBERT: Yes. 

THE COURT: Okay. 

BY ATTY. LAMBERT: 

118 

10 

11 

12 

13 Q Now, I'm going to ask the other. The type of bagged 

14 fertilizer that comes with a ratio on it, would you suggest 

15 that in addition to not irrigating, that you not put on any 

16 sort of 10-10-10 or whatever? 

17 A Yes, I would suggest not doing that. 

18 Q But other than -- is there anything else that is 

19 needed to have this restored to s 2007 condition other 

20 than watering and stopping addition of some sort of 

21 fertilizer. 

And the mowing. 

The mowing, but twice a year mowing. 

22 

23 

24 

25 

26 

27 

A 

Q 

A Yeah, right. No, I do not believe there's anything 

that would be required. 

THE COURT: Twice a year mowing, I the 

witness, on a staggered three year schedule. 
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A It is the least environmentally damaging alternative; 

there are no other additional measures that could mitigate 

potential adverse impacts and achieve the goal of 

restoration, and the overall impact would be de rninimus. 

So, for all of those reasons, I can't think of any valid 

reason for turning down a permit. 

Q Did you have a chance to take a look at the invoicing 

and the number of trucks of topsoil that were brought in 

when the Platners were rebuilding their house? 

A I looked at the transcripts of some of the testimony 

that's been heard in this case prior, and saw references to 

numbers of truckloads of sand and also of topsoil. 

Q 

A 

Q 

A 

Q 

Do you remember 39 trucks of topsoil? 

Yes, I do. 

Three to five cubic yards. 

That was the testimony, yes. 

So, did you do a calculation that if you took all 39 

truckloads of topsoil and they were all five cubic yard 

trucks, and you spread it across the open field, how much 

topsoil would have been added; what height would have been 

added? 

A Yes, I did a calculation; if I can just refer to my 

notes. It would amount to over five acres it would amount 

to just under three tenths of an inch; 29/lOOths of an inch. 

Q Is three tenths of an inch enough to have altered in 

any significant way the undulations that appeared to have 

existed to Mr. Dreyer prior to 2007? 
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No, it's not enough. 

Did you see undulations in the property, or were you 

unable to because there 1 s so much grass? 

A No, you can still see undulations within the grass. 

You can see the grass is uneven and it's most likely the 

result of, in some cases, different growth heights and in 

other cases different undulations in the land. It's 

generally a flat alluvial flood plain with minor variations 

in topography? 

THE COURT: And how does one tell the difference 

between undulations caused by differing growth 

heights in grass and undulations caused by 

undulations in the ground? 

MR. KLEIN: When you walk across it, you can 

feel that there are some undulations. The variations 

that you see are sometimes correlated to colors of 

the different grass species and sometimes they're 

not. So, if they1 re within an area that all has the 

same general color, it probably means the same 

general species is either flowering or in seed at 

that time. So, the height would generally be the 

same without physical alteration or physical change. 

BY ATTY. LAMBERT: 

Q So, based on your calculation, based on your study, 

et cetera, would you expect that if you cut the sod and 

removed l of the sod from the open field, that it would 

necessarily take some of the soils that were there prior to 
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2007 with the cutting? 

A Yes. 

Q 

A 

Q 

Is there any reason to do that? 

No. 

The beach, did you have a chance to examine the beach 

or have any idea of what the measurement is of the area that 

has logs nearby? 

A I looked at the aerial photos and I heard the 

testimony about the unrestricted area which essentially is 

-- the north/south dimension is essentially the same 

north/south dimension as the house and the beach has been 

described as in front of the house. 

Q And did you do any calculations as to the area that 

14 you're talking about and adding 22 tons of sand as to how 

15 much sand would have been added vertically? 

16 A Yes, assuming that it was placed over an area of 50 

17 by 150 feet, in other words, somewhat smaller than the 

18 north/south dimension of the house, to be conservative 50 

19 feet wide, that amount of sand is a little bit less than an 

20 inch. 

21 Q Did you see the patio that was built there at the 

22 house? 

23 A I've seen it from the photography, and I believe I 

24 

25 

26 

27 

saw it when I was at the site once, yes. 

THE COURT: When you were at what? 

MR. KLEIN: The site once. 

THE COURT: The site once. What was the -- as 
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1 2008 from Richard to Mr. Gigliotti (phonetic). 

2 BY ATTY. LAMBERT: 

3 

4 

5 

6 

7 

8 

Q Yes. So, looking at that and looking at the shrubs 

there, you see the multi flora rose, Japanese barberry, and 

the honeysuckle as being invasive. 

A Yes, he designated those as invasive. In my opinion, 

the indigo, the false indigo, is also invasive. 

Q So, underneath the closed canopy of the woods as 

9 opposed to the part near with the phragmites and what not 

10 near the creek, what, if any, of the other shrubs there 

11 would you expect to find in any significant numbers in a 

12 shady area? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A Other than the three or four invasives that we 

identified? 

Q Yes. 

A I wouldn't expect any of them to be there in 

significant numbers. 

Q And why is that? 

A Smooth sumac is a sun-loving or edge species, and the 

other species are wetlands species that want wet feet. By 

wetland here I'm using in the traditional sense of poorly 

drained or very poorly drained soils as opposed to the 

23 Connecticut regulatory sense which includes mode well 

24 

25 

26 

27 

and well-drained alluvial soils. 

Q So, did you -- I think you said you read Mr. 

Snarski's testimony. 

A Yes. 
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Q Do you recall him saying that with respect to this 

proposal, he oversaw the removal of the vine; the Asiatic 

bittersweet, the honeysuckle, the barberry, and the multi 

flora rose? 

A Yes. 

133 

Q And that it made up the majority of the understory. 

A I don't know specifically whether I remember that, 

but that would not surprise me. That's very typical, 

unfortunately, in many of the woodlands in Connecticut. 

Q So, if it was there it wouldn't surprise you. 

A That's right. And if it was there it wouldn't 

surprise me that it was dominant. 

Q Because that's what invasives do; is that fair to 

say? 

A 

Q 

Yes. 

Okay. so, if all of those things are removed from 

whatever is the majority of the understory, would you expect 

to have now exposed disturbed ground? 

A Yes. 

Q And in exposed disturbed ground, would it surprise 

you that Japanese stiltgrass would grow up? 

A No. 

Q So, do you see any evidence other than the removal of 

24 the invasive species, the removal of any understory by the 

25 Platners in the understory if you assume that the majority 

26 was all of this invasive species? 

27 A That's correct, I don't see any evidence that 
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1 anything other than invasives was removed. 

2 Q What sort of species richness did you find in the 

3 woods? 

4 A The woodland as a whole was, I believe, greater than 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 
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24 

25 

26 

27 

41 species that Mr. Cowen identified. I believe there were 

a number of other species I identified while I was at the 

site a few days later. Again, greater than 41 is accurate; 

it's probably greater than 50 or 60 because that area is 

very dense and a careful examination would likely turn up a 

significant number of additional species that weren't 

readily apparent on a reconnaissance survey. 

Q I think Mr. Dreyer has testified that there was more 

diversity in the closed canopy area near the river. Would 

you agree with that? 

A Yes. 

THE COURT: Please don't do that. 

ATTY. LAMBERT: Pardon me? 

THE COURT: Please don't ask -- it really just 

grates on the evidence here. It's actually error in 

a criminal case to ask a witness was that other 

witness telling the truth; that's what you're asking. 

ATTY. LAMBERT: Well, I didn't mean to. 

THE COURT: I understand that you didn't mean to 

but--

ATTY. LAMBERT: Did you find more diversity -

THE COURT: You really ought not to talk over 

me, Mr. Lambert. I've let it go three or four times 
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in the course of the day, but there's only going to 

be one voice when it appears in the transcript when 

we're talking simultaneously, and believe me it's not 

going to be yours. So, please, if I'm talking, 

please don't try to talk over me. It's off-putting 

and probably not a good trial tactic. Please 

7 proceed. 

8 BY ATTY. LAMBERT: 

9 Q Mr. Kleip, did you find more diversity in the closed 

10 canopy understory near the river? 

11 

12 

13 

A 

Q 

A 

As compared to? 

Not near the river; as compared to near the cove. 

The closed canopy area that's south of the house is 

14 best described as having two levels. The area that's 

15 furthest north is at an upper elevation closer to the 

16 elevation of the house, and that area was substantially 

17 lower in species diversity than the lower area which was 

18 further south away from the house. 

19 Q And we're talking -- when we say south of the house, 

20 we mean south running east/west from the river to the cove, 

21 ! aren't we? 

22 

23 

24 

I 

A 

Q 

A 

Yes. 

The entire length east/west there along Selden Creek. 

Yes, if I could perhaps clarify maybe by referring to 

25 Exhibit 101. 

26 

27 

Q 

A 

The Gates map might be simpler. 

Okay. Referring to Exhibit 9, within the area that's 
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1 labeled as large hardwoods and shrubs, there are essentially 

2 two topographic regimes and those two topographic regimes 

3 correspond to changes in soil drainage class and plant 

4 species diversity. The area that is higher which is in the 

5 northern portion of this area south of the house is higher 

6 and lower in diversity, and has little shrub layer. Then as 

7 one proceeds further south, the grade drops off, the soils 

8 become wetter and there's a very, very dense native herb and 

9 shrub layer in that area. That is the area that is much 

10 more diverse than the area that's closer to the house. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q Do you have a recommendation to whether anything is 

needed to restore the woods along the south of the house, as 

we're calling it right now, to a 2007 condition other than, 

and let me finish my question, other than the reintroduction 

of all of the invasive species? 

A 

Q 

No. 

You do not believe -- you have no evidence that 

anything has been taken out other than what Mr. Snarski 

testified was taken out. 

A That's correct; I have no evidence otherwise. 

Q And is there any accepted way of dealing with 

Japanese stiltgrass? 

A Virtually all of the recommendations that I 1 ve 

24 examined in the restoration literature say that when you're 

25 dealing with anything other than a very small patch, that 

26 stiltgrass is largely uncontrollable w 

27 technology. It's an annual, there's li 
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substantial seed bank present which are seeds that are 

dormant in the soil. It typically takes many, many years of 

intensive management to eliminate that seed bank. So, it's 

generally considered not amenable to control other than in 

very, very small patches where you could hand pull it or mow 

it and then repeat that year after year. 

Q Is there any negative effect to mowing what's there 

on a regular basis as distinct from once a year, and is 

there any benefit to mowing it just once a year? 

A I don't -- the only benefit would be to satisfy a 

scientific curiosity that was an effective management 

strategy. 

Q So let me ask you another question. Would the 

14 planting of upland species that may have been identified, 

15 understory species, in open areas of the understory in your 

16 opinion be restoration or creation, and I'm using a 2007 

1 7 time frame. 

18 A Yeah. Assuming, based on the evidence that's in the 

19 )record, it would -- the only way it would be restoration is 

2 0 if it was planting the invasive shrubs. 

21 

22 

23 

24 

25 

26 

27 

Q Okay. Do you, in your materials, have any color 

photography that you used; I'm going back to the field now. 

A 

Q 

A 

Q 

A 

Yes. 

And can you take a look at that. 

Yes. 

What is it that you relied upon there? 

The Connecticut eco website that both I and Mr. 
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10 

the open ld? 

THE COURT: By whom? 

ATTY. LAMBERT: By the questioning attorney 

yesterday; by the examining attorney. 

BY ATTY. LAMBERT: 

A Yes. Mr. Pritchard referred to it as tawny. 

10 

1 

2 

3 

4 

5 

6 

7 Q Does the color in -- whether it's tawny, brown -- does 

8 the color in 55 inform or suggest that -- of what species of 

9 grass would be there in a leaf-off period? 

10 A No. 

11 Q Does looking at a photograph showing the field not 

12 ,green change your opinion as to whether there are -- there 

13 were warm-season grasses in the field? 

14 

15 

16 

17 

18 

A No. 

Q Can you, looking at Exhibit 55, have any reliance that 

it that it accurately shows the condition in 2007? 

A No. 

Q Why not? 

19 A The -- it's been my experience in reviewing these 

20 oblique photographs over the last five or ten years that 

21 they've been available, that the -- the dates on them are 

22 not the dates of the photography and so they 1 re very 

23 difficult to accurately determine what point in time they 

24 

25 

show. 

THE COURT: Well, that's not -- is that what you 

26 asked him? 

27 BY ATTY. LAMBERT: 



45 45 

1 specific mix of grasses could be determined in any 

2 realistic way based on the evidence I've seen. 

3 BY ATTY. LAMBERT: 

4 Q Well, I'm hesitating with your use of the word Mother 

5 Nature. You you said you have worked with alluvial flood 

6 plains -- in Connecticut, I assume? 

7 A Yes. 

8 Q And what is your experience of the historical uses of 

9 alluvial flood plain soils in Connecticut? 

10 A They're prime farmland in Connecticut, so very likely 

11 that these were either in crop, pasture, or hay for 

12 centuries. 

13 Q And so would you agree that that's not Mother Nature? 

14 

15 

A I would agree with that statement. Yes. 

Q Okay. So let me follow up. In restoring this, if 

16 anything needs to be done, what would you do -- what would 

17 you recommend be done to restore this? 

18 THE COURT: To? 

19 ATTY. LAMBERT: To its 2007 condition. 

20 THE COURT: To restore it. 

21 

22 

ATTY. LAMBERT: I didn't -- I'm sorry. 

BY ATTY. LAMBERT: 

23 Q to restore it to the 2007 condition? 

24 A Again, based on my understanding and review of the 

25 natural resource data and the evidence, assuming that this 

26 was a cool-season grass meadow in 2007, I don't think 

27 anything really needs to be done to restore it to that 
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46 

condition because I believe that's the condition that it's 

in today. 

46 

1 

2 

3 Q Well looking at MM, what were you taking -- what were 

4 you attempting to depict or capture in this photo? 

5 A This picture shows the hillside which I believe is 

6 within the restricted area that lies near the northern 

7 boundary of the site. 

8 Q And what do you see there? 

9 A This was a landscaped area that I believe was planted 

10 with ornamental shrubs and wildflowers; and what I see there 

11 is the meadow in the foreground, some ornamental wildflowers 

12 it looks like just beyond the grasses, and then shrubs in 

13 the background, and beyond that a woodland condition. 

14 

15 

16 

17 

18 

19 

Q And if the testimony assuming the testimony was 

that the hillside was largely covered with Multiflora Rose 

in 2007, would you recoltl~end removing these shrubs and 

replacing it with Multiflora Rose? 

A No. Absolutely not. 

Q Are these hillsides amenable to being a warm-season 

20 meadow? 

21 

22 

23 

24 

25 

26 

27 

A I -- I don't know the answer to that. 

Q Do you -- well -- would you !mow whether warm-season 

grasses would -- would typically dominate a slope in the 

same way that they -- in the same way they are present in 

the flat meadow below? 

A If the soils are dry enough, sandy enough, gravely 

enough to support warm-season grasses, it's possible you 
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8 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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that begins with m-o-r. 

THE WITNESS: Um hum. 

THE COURT: The --
THE WITNESS: Morrow's honeysuckle? 

THE COURT: Yes. There were -- so there's not a 

couple of i's on the end of it? 

THE WITNESS: Well, that's the scientific name. 

THE COURT: Oh. 

THE WITNESS: So it's -- I'm sorry, Your 

Honor --

THE COURT: So you mean we could have saved 

ourselves all this torture by simply calling it 

Morrow's Honeysuckle? 

THE WITNESS: Morrow's Honeysuckle is the common 

name. The Latin name is Lonicera morrowii. 

THE COURT: Thank you. 

ATTY. LAMBERT: Mr. Snarski's not here to 

chastise. I'll take it. 

BY ATTY. LAMBERT: 

Q So based upon your observations in 2015 -- based upon 

your read -- did you read the -- the testimony of Mr. 

Snarski? 

A I did not read his testimony. I read his letter. 

Q Did you read Surhan (phonetic) Lawrence's testimony? 

A I did not. I had a limited time to read the 

26 transcripts. I apologize. 

27 Q Based on what you have studied -- what you have looked 
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1 lat, do you believe there's -- do you believe there's -- I 

2 take that back. Do you believe there's any restoration that 

3 is needed to restore this to 2007 other than if we were to 

4 replace the invasive species? 

5 A No. 

6 ATTY. LAMBERT: I have no other questions for 

7 this witness, Your Honor. 

8 ATTY. PRITCHARD: No questions, Your Honor. 

9 THE COURT: Well I'm not sure -- it's 

10 different -- the forest to the -- along Selden Creek 

11 is different now than when the Platners bought the 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

property. 

THE WITNESS: I understand. 

THE COURT: Are you agreeing with that or not. 

THE WITNESS: I -- from what I have heard in the 

testimony that there has been removal of invasives 

and trash and driftwood. 

THE COURT: And you think that's all that's been 

done there? 

THE WITNESS: That's all that I'm aware of that 

is consistent with what I see. 

THE COURT: All Thank you. 

Questions in view of my questions? 

ATTY. LAMBERT: No, Your Honor. 

THE COURT: Thank you very much. 

Further evidence? 

ATTY. LAMBERT: No further evidence, Your Honor. 
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CONNECTICUT GENERAL STATUTES 

Sec. 47w42a. Definitions. For the purposes of sections 47-42b, 47-42c and 47-42d, the 
following definitions shall apply: 

(a) "Conservation restriction" means a limitation, whether or not stated in the form of a 
restriction, easement, covenant or condition, in any deed, will or other instrument executed by or 
on behalf of the owner of the land described therein, including, but not limited to, the state or any 
political subdivision of the state, or in any order of taking such land whose purpose is to retain 
land or water areas predominantly in their natural, scenic or open condition or in agricultural, 
farming, forest or open space use. 

(b) "Preservation restriction" means a limitation, whether or not stated in the form of a 
restriction, easement, covenant or condition, in any deed, will or other instrument executed by or 
on behalf of the owner of land, including, but not limited to, the state or any political subdivision 
of the state, or in any order of taking of such land whose purpose is to preserve historically 
significant structures or sites. 

(1971, P.A. 173, S. 1; P.A. 04-96, S. l; P.A. 05-124, S. 1.) 

Sec. 47-42c. Acquisition of restrictions. Enforcement by Attorney General. 
Such conservation and preservation restrictions are interests in land and may be acquired by any 
governmental body or any charitable corporation or trust which has the power to acquire interests 
in land in the same manner as it may acquire other interests in land. Such restrictions may be 
enforced by injunction or proceedings in equity. The Attorney General may bring an action ht the 
Superior Comt to enforce the public interest in such restrictions. 

(1971, P.A. 173, S. 3; P.A. 05-124, S. 5.) 



Sec. 52-560a. Damages for encroachment on state, municipal or nonprofit 
land conservation organization open space land. Attorney General enforcement. 
Civil action. (a) As used in this section, "open space land" includes, but is not limited to, any 
park, forest, wildlife management area, refuge, preserve, sanctuary, green or wildlife area owned 
by the state, a political subdivision of the state or a nonprofit land conservation organization and 
"encroach" means to conduct an activity that causes damage or alteration to the land or vegetation 
or other features thereon, including, but not limited to, erecting buildings or other structures, 
constructing roads, driveways or trails, destroying or moving stone walls, cutting trees or other 
vegetation, removing boundary markers, installing lawns or utilities, or using, storing, or 
depositing vehicles, materials or debris. 

(b) No person may encroach or cause another person to encroach on open space land or on 
any land for which the state, a political subdivision of the state or a nonprofit land conservation 
organization holds a conservation easement interest, without the permission of the owner of such 
open space land or holder of such conservation easement or without other legal authorization. 

( c) Any owner of open space land or holder of a conservation easement subject to the 
provisions of subsection (b) of this section or the Attorney General may bring an action in the 
superior court for the judicial district where the land is located against any person who violates the 
provisions of said subsection with respect to such owner's land or land subject to such conservation 
easement. The court shall order any person who violates the provisions of subsection (b) of this 
section to restore the land to its condition as it existed prior to such violation or shall award the 
landowner the costs of such restoration, including reasonable management costs necessary to 
achieve such restoration. In addition, the court may award reasonable attorney's fees and costs and 
such injunctive or equitable relief as the court deems appropriate. 

( d) In addition to any damages and relief ordered pursuant to subsection ( c) of this section, 
the court may award damages ofup to five times the cost ofrestoration or statutory damages ofup 
to five thousand dollars. In determining the amount of the award, the court shall consider the 
willfulness of the violation, the extent of damage done to natural resources, if any, the appraised 
value of any trees or shrubs cut, damaged, or carried away as determined in accordance with the 
latest revision of The Guide for Plant Appraisal, as published by the International Society of 
Arboriculture, Urbana, Illinois, or a succeeding publisher, any economic gain realized by the 
violator and any other relevant factors. 

(P.A. 06-89, S. 1.) 
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